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1. INTRODUCTION

Environmental whistleblowers have long been recognized as serving
a fundamental role in the enforcement of federal and state environmental
protection statutes. Due mainly to the recognition of the important role
of whistleblowers in ensuring the proper enforcement of environmental
protection statutes, Congress passed seven whistleblower protection bills
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(six environmental and one nuclear) between 1972 and 1980, As
amendments to the Safe Drinking Water Act (SDWA), the Clean Air Act
(CAA). the Energy Reorganization Act (ERA). the Comprehensive
Emvironmental Response, Compensation, and Liability Act (CERCLA),
the Toxic Substance Control Act {TSCA). the Solid Waste Disposal Act
({SWDA). also known as the Resource Conservation and Recovery Act,
(RCRA)}). and the Water Pollution Control Act {WPCA), these laws
protect employees who report environmental or nuclear safety
regulations to public authoritics.

In passing the first of the environmental whistleblower protection
provisions. the employee protection provision of the WPCA, Congress
made it abundantly clear that the provision was ulumately intended to
assure compliance with the WPCA. Congress specifically stated in the
legislative history that “[tihe best source of information about what a
company is actually doing or not doing is often its own employees, and
this amendment would insure that an employee could provide such
information without losing his job or otherwise suffering economically
from retribution from the polluter”™

The legislative history of all of the statutes indicates that Congress,
in passing these provisions. wanted to prevent employers from using the
threat of economic retaliation to silence those voicing environmental
concerns.” Congress recognized that states would play a large role i the

i Safe Drnking Water Act (SPWAL 42 LS.CL § 380191 (19941 Clean Adr At
FUANY 42 LS.C. § 7622 1994 Fnergy Reorgunization Act (ERAL 42 LSO § 383 (1994,
Comprehensive Emnvirommentad Response. Compensation and Liability ActCERCLA) £2 LS.CL
$ YA (F99E Sokid Waste Disposal At £5WDA 42 US.C S 6971 1994y Water Pollution
Contral Act {WPC AL 33 LSO 1367 (19981 Al soven whistleblower statutes are collectively
adermistered by the Department of Labor (101 in accordance with 29 CFR. § 24 {2000}, The
auclear whistichbiower protection by was amended in 1992, The wmended law increases the
protections afforded emplovees undor that ac.  In 1998, the DOL issued new regulations
coneerning the seven anvirommenta] and nuclesr protection statutes that incorporated the 1992
wmendments 10 the FRA, Office of the Seerctary of Libor {SOL Y. Procedures for the Handling of
Diserimination Complainis Under Foderal Emplowe Protection Statutes, 63 Fed. Reg. 6614 {Feb
9, [9u) feodified w29 CER, § 241 For i complete deseription of the proceedings and rules
wosening the proceedings under the whistieblower statutes, see Sreeniesy M, Ko CONCEPTS
AWNE PROCEDURES D WS TLEBLEMER L {001,

x See S Ryp Noo92SLE an BRI (1971 sopwipredd i 1972 US.CLC.AN 3668, 3743
49

3 Clean Alr Acy Amendment of 1977, Pub, L. Noo 950931977 USICC AN (91 St
HE5y FTT T

4. See, ey HISCONG Bic H10.766 (19720 Representathe Witliam B Ford therem
stated:

My Chairman, in offering this amoendment we are only seeking to protect workers and

communities from those very few i industry who refuse to face op to the fact that they

are polluting our waterwsvs, and who hope. that by pressuring their emplovees and
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enforcement of the environmental statutes and carefully tailored the
whistleblower protection provisions of the seven statutes so that states
and state agencies were explicitly covered under these laws.'

In making the laws applicable to states and state agencies, Congress
delegated the authority to investigate and prosecute whistieblower claims
to the Secretary of Labor (SOL).” This delegation should bypass any
Eleventh Amendment obstacles, because state immunity under the
Eleventh Amendment does not apply to actions filed by the United States
itself..  However, because the laws permit employees (o initiate the
complaint process and participate in the hearings held pursuant to the
SOLs investigatory authority. a growing number of states have used the
doctrine of state sovereign immunity to chalienge the applicability of
these statutes to state emplovees.”

The first US. court of appeals to review the issue of whether state
sovercign immunity barred administrative hearings of a whistleblower
complaint initiated under one of the seven statutes categorically rejected
the attack on the applicability of the administrative hearings to states.”
Following that case. however, the Supreme Court decided a series of
hotly contested cases. many by a five to four margin. which generally
strengthened the Eleventh Amendment immunity enjoyed by the states.™
State agencies renewed their attacks on the United States Department of
Labor’s (DOL) proceedings based on these decisions. Florida, Ohio, and
Rhode Island have each succeeded. at the district court level, in barning
DOL  administrative hearings related to the investigation of state
employee whistleblower claims under the Eleventh Amendment and the
doctrine of Sovereign Immunity.” These decisions have seriously eroded
the protections originally granted to state employees by Congress when

frightening  communitics with cconomie theeats, they will gain relief from the

requirements of any cffluent mitation or abatement order,

5 See, g, HRORER Now 93.294 ¢ 1977, reprnted i 1977 USICC AN, 1077, 1404
83 see also Kons. suprinote 1 at 143445,

6. See FLRURer No 9Sa09d at {405,

7, See. ep. Flonda v United Seates, 133 1 Supp. 2d 1280 £N.D. Fla. 20011, appeal
dockered. No, OH-F2IRGHT 11 Cie May | 20013 Obio 5PA v Lnired States Bep't of Labor,
120 T Supp. 2d 1S (3000 Ohio 2000) Rhode Istland v United States. 115 F Supp. 2d 269
DR 2000y

X, Sev. eg, Florida, 133 F Supp. 2d 1280: Obio FPA. 121 T Supp. 2d 113 Rbode
Isfand. Y15 F Supp. o 269,

4, Edlis Fischel State Cancer Hosp. v Marshall. 629 F2d 563, 567 18th Cir, 19%0).

10 See. cg. Alden v Maine, 527 US. 706 (19991, Seminole Tribe of Fia, v. Florida, 517
L5 44 (19961

. Flogda 133 F Supp. 2d 1280; Ofjo FPS 121 F Supp. 2d 1115: Rhode Blund 115 1
Supp. 2d 269,
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the whistleblower protection provisions of the environmental statutes
were enacted.

These rulings not only raise grave CONCErns over the protection of
ervironmental whistleblowers, but also raise equally grave concerns
about the potentially catastrophic effeet that the inability to protect state
employees from discrimination related to their whistleblower activitics
may have on the enforcement of environmental protection statutes.
Presertly, state agencies “perform the majority of environmental
inspections and enforcement activities,” and the Bush administration is in
favor of placing cven more enforcement control of federal environmental
statutes in the hands of state ageneies.” These concerns are bolstered by
the fact that Congress. in making the statutes applicable to states and
state agencies, clearly recognized that the protected activity of state
employee whistleblowers is absolutely vital to the proper enforcement of
federal environmental regulations. There are numerous cases in which
state employee whistleblowers have spoken out against a failure on the
part of states to properly investigate possible violations of federal
environmental laws and ensure compliance with these laws.”
Furthermore. these concerns find support in a report by the
Environmental Protection Agency (EPA) Inspector General, which
“oriticized 44 states for their enforcement of a Clean Water Act program
designed to reduce unlawful discharges of pollution.™

Each of these district court decisions. however, rests on a
fundamental misreading of the statutes in question. Not only are the
rulings in these cascs impossible to reconcile with the intentions of
Congress in enacting the whistleblower statutes and making them
applicable to the states. but they also cannot be recorciled with the plain
language of the statutes themselves. Despite the limitations placed on
the investigation and prosecution of state employee whistleblower claims
by these rulings. there are methods of avoiding problems involving the
Fleventh Amendment and state sovereign immunity whern attempting to
protect environmental whistleblowers.

17 Crie Pianin, GAO Issuoes Warning on EPA Enforcement: Pl to Shift Rusources
Crticized, Wash. POST. Aug. 23 2601 at AL

13, Seo Miglore v RE Dep’t of Emutl Mgmt. OR-SWIDA-, ar 1135 (Bep’t of Labor
Aug. 131999 {recommended decision and order. AL.LL muilablc ar hupr wwwoall
dol.gov public whiower decsn 9sswdO3g hm: Javke v. Ohio FPAL 990AAS & 17.23, 86-8H
Dep’t of Laber Oct. 2. 2000 trecommended decision and order and prefim. order. AL
avaifable at htp: www.oudj.dolgov public arb decsn U3 Do cas.pdf

/14 Pianin supra note 2 st AT3; see also Katharine Q). Scevie, EPA Faufty Obio Ageney

Headed by a Bush Nominee: Report Forced Out in Midst of Political Fight. N.Y. Taies. Sept. 5.
M1 at A2 tciting EPA report that Ohio state ervironmentsl protection agency failed to
adequately enforce federal stamtesy,
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1. AN OVERVIEW OF THE FEDERAL ENVIRONMENTAL WHISTLEBLOWER
PROTECTION LAaws

In the early 1970s, Congress enacted the whistleblower protection
provisions of the federal environmental laws upon its determination that
proper implementation required that private and public employees who
report violations of these laws be afforded protection from possible
discrimination by their employers. The first environmental whistieblower
protection law, the employee protection provision of the WPCA, was
passed in 1972, After the passage of the WPCA whistleblower protection
law, Congress passed six other environmental and nuclear laws
{amendments to the SDWA, the CAA, the ERA. CERCLA. the TSCA.
and the SWDA), all modeled after the WPCA provision.” These laws
contain similar descriptions of the protected activity of environmental or
nuclear whistleblowers.”  Generally. these laws extend protection to
employees who have “commenced, caused to be commenced, or are
about to commence a proceeding” under the relevant act, testified, or are
about 10 testify in any proceeding. or who have “assisted or participated
or [are] about to assist or participate in any manner in such a proceeding
or in any other action to “carry out the purposes of the [relevant act]”
The statutes prevent employers from discriminating against employee
whistleblowers with respect to compensation, terms, conditions or
privileges of employment.”

The legislative history of these amendments indicates that Congress
intended all employees to be covered, whether they were in the private
sector or employed by the federal or state governments. For example, the
conference committee report for the Clean Air Act amendment stated
that employees would be protected from retaliation:

due to an employee’s participation in, or assistance to, the administration.
mmplementation, or enforcement of the Clean Air Act or any requirements

PR See CERCLAL Pub. L. No. 96-3H0 1980 US.C.C.AN (94 Sty 6119 ERA, Pub. L.
o 93438, 1974 US.C.OAN 5470 RCRA, Pub. L. No. 94.580, 1976 US.C.C.AN. (990 Stat}
6238 TSCAL Pab. L. No. 94469, 1976 US.C.C AN 190 Star) 4491 SWDA, Pub. L. No. 93-
RIN T USCCAN 6455 WPCA, Pub. L. Ne. 92-300. 1972 US.C.CAN, 3668, Sce ulso
Ko, supea note |Lost 141202 roviewing the rules and procedures ntilized in anvironmental
CASCH),

oo The ERAL AL US.C. § 5851 (1994). defines protected, “whistieblower” aetivity such
that it inchudes ot only those actions covered in the six environmental whistieblower statotes, but
alse the actions of emplovees whe! (1) notify their emplover of an alleged violation. (2) oppose
4 practice that would be a vielation of the Atomic Encrgy Act of 1954, or 43 testify before
Congress or am- foderl or state ageney regarding a vielation of the Atomic Eneray Act of 19547
Favke 99-CAA-S at M7, avucable arhitp: www.oal].dobgov public arb deesn 81_009.caa pdf.

. 22USC 8§ 7622 3 akind

1% See
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promulgated pursuant to it. These requirements would mclude any State or
focal requirements which are incorporated i the  applicable
implementation plan . . .. Retaliatory action by the employer would also be
prohibited if it were In response to any employee’s exercise of rights under
Federal, $tate. or local Clean Air Act legislation or regulations.”

The reference in plain language to employees who participate in the
adiministration and enforcement of the Clean Air Act. and the inclusion
of those who administer and enforce state requirements under the Act,
demonstrates Congresss intent to include both federal and state
employees under the whistleblower protection provision. The SOL has
reasoned that any interpretation of the environmental Jaw must be read
“in conmjunction with” these explicit statements of congressional
purpose.” Further, “emplovees must feel secure that any action they may
take that furthers {a particular] Congressional poliey and purpose.
especially in the area of public health and safety will not jeopardize
either their current employment or future employment opportunities.™
The United States Court of Appeals for the Third Circuit also noted, n
Passaic Valley Sewerage Commussioners v. United States Department of
Labor. that the other circuit courts “have consistently construed” the
environmental and nuclear whistleblower statutes “to lend broad
coverage {to employees]™ The broad coverage of the whistleblower
statutes serves to prevent the “potentially catastrophic results” that can
follow from employees being coerced and intimidated into remaining
silent when they should speak out.”

Therefore, any employce who is terminated. harassed. blacklisted, or
in any way discriminated against in retaliation for blowing the whistle on

9. Clean Akr Ac Amendment of 1977, Puly L. No, 9595 1977 USCOAN 9] St
fR5y TUTT, 104,

My tn E996, the Seerctary of Labor (SOL) delegated authority under the whistleblower
Erws to 1 three-member Administrative Review Board (ARB). Authority and Responsibilities of
the Admbnistrathve Roview Board 61 Fed. Rep 19978 1997879 (Mav 3. 19963 The SOL
mandated that the ARB follow the Code of Federal Regulations (CFRy applicable o the DOL
whistleblower proceedings.  Id The SOL alse required ARB 10 follow all pust secretariyd
precedent. unless they are explicitly reversed, Id.

3b fgearieder v. Mewo. Edison Co, GPUL S ERA-ZI at 7-8 {Dep't of Labor Apr. 20,
F9971 forder of remand. See'v of Labory mailable 2t hitpr www.oalidolgov public whiower
decsn Raera23h bt sec also Stone & Webster Eng ' v Hoerman, 118 F3d 1360 (11th Cir 1997
Molendez v Fxxon. 93 ERA-6. at 1314 (Dep't of Labor Jubv 14, 20007 tdecision and order of
rermand. Admin, Review  Bdoy onwdable ar hip wwwoaljdolgov public whlower decsa
Ylerlibe htm tindicating that legishative history s useful m understanding scope of protected
AHVIDA.

220 99 R4 474 479430 Cin 1993),

23 Rowe v Sec'v of Dep't of Labor 800 F2d 563, 565 (6th Cirn 1986) tEdwards, J.
CONCUITng J.
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violations of environmental or nuclear safety laws can file a simple
complaint within the DOL and, if successful, obtain reinstatement, back
pay with interest. compensatory damages. damages for pain and
suffering and loss of reputation. and other affirmative relief necessary to
abate the violation.” In addition. if the Department of Labor issues an
order finding a violation of the whistleblower protection provisions, the
SOL must order reimbursement for all litigation costs and expenses,
including attorney fees and expert witness fees.” Two of the laws, the
SDWA and TSCA., also have provisions for awarding exemplary damages
if the employee wins his or her discrimination suit.”

Under the provisions of the six environmental employee protections
laws. the worker (complainant) must file a written complamt with the
Occupational Safety and Health Administration (OSHA) at DOL in
Washington. D.C., or a local OSHA branch within 30 days of the
discriminatory act.  If the emplovee fails to comply with the 30-day
statute of limitations. his or her complaint will be time-barred and
dismissed.”” The nuclear whisdeblower Jaw was amended in 1992 ©

24 The DOL has exelusive jrrisdiction over the adiudication ol the seven environmental
and nuclear whistieblower statutes, See 29 CFR. 3§ 24 (20003 Atemprs to enjoin the DOL from
exercising this jurisdiction have been dented. See Martin Marietta Energy Svs. Ine. v Manin, 909
F Supp. 3280 5340E.D Tenn, 19934

250 MCER §48did)

260 K24 Tenthy

27, K O$243thy The st commences running when an emplovee hay Ufinal and
ancquivocs notice” that a decision has n fac been made 10 tke adverse action, not on the dae
the decision is mplemented. See Ross v ¥la. Power & Light Co. 96-ERA-36, ut 3-5 (Dep'r of
Labor Nar 31, 1999 (final decision and order. Admin. Review Bdy maifable ar
ity wwiwoalidol.gov public whlower decsn 96eral6bhom: MeGough v United Sutes Nanvw,
ROICC, B6-IRAIS 19 20, a1 918 ¢Dep't of Lubor June 30, 1988} (remand and decision und
orer, See’y of Labor), suadable at b wwwoali.dolgov. public whlower desen. 86eral 86.htm
tcollecting casest: Rose v Dole. 945 F2d 1331 ¢6th Cir 19911 A statute of lmimtions may be
subject 1o equitable toliing. Sce Sch. Dist, of Allentown « Marshall, 657 F2d 16, 1843d Cin
P91 E Rose v Sec'y of Dep't of Labor, 300 F24 563 6th Cir. 1986). A claim may be timely
under a “continting violstion” theorv. Sce Bruno v W, Elec, Co., 829 F2d 957, 960-61 (10th Cir.
9K Egenrieder v. Metro, Edison Co o G.RUL 83-ERA-23. at 4 (Dep't of Labor Apr. 20, 1997
torder of remund, Soc'v of Labor), maifable a2t hapowww.oalhdolgovipublicowblower deesn
Biera2ibhim.

28 Panunizopomdos v Tenn Valley Auth. 96.ERA-IS, at 3 tDept of Labor Oct 26,
1997y (final deeision and order. Admin, Review Bd). svaifable at heps wwwoalj.dob gov public
whiower docsn 96ern] Shohtm, The statute runs. not on the date in whnch the harm or injury would
ocenr, but on the date in which the emploves s informed that a final adverse decision has been
made. id at 3~ accord Hadden v, Ga. Power Co., BO-ERA-21 ar 3.2 (Dep't of Labor Feb 9.
1994) (final decision and order. Sec’y of lLaborh aaffable st bupriwwwaoalidolgoy
prblic whiower deosn ¥0era2ibhun (requiring “defmite notice” or “final and unequivocal
rotice”™ 10 irigper the rumning of u statute of Iimitations). The tolling period for the suure of
Lintitations on a whistheblower ¢laim, or, in other words. the filing period Tor the claim iselfl
commences on the date that a complainant receives a “Hina) and uneguivocal” notice of the
chalkenped actions rther than at the time the effects of the actions ultimately are felt, Wagerle v
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pernit a 180-day filing period.” The Complaint is deemed filed when it
has been mailed to the Assistant Secretary for OSHA at DOL.” The
complaint should include a full statement of the acts and omissions, with
pertinent dates, that are believed to constitute the violation.”

All of the whistleblower provisions contained in the environmental
statutes require that the SOL conduct an investigation and issue a formal
finding regarding the validity of an employee’s complaint.” If the
Secretary rules in favor of an employee and the employer appeals, it 1s

Hosp, of the Univ of Pu., 93-ERA- 1 st 3 (Dep’t of Labor Mar 17, 199533 {decision and order.
Sec'y of Raborn asadable ar bupl wwwoalidolgov public whliower deesn $3cra0ic hom,
Howover the imitations period “may be extended when fairness requires” Hill v United States
Dop't of Labor, 65 F3d 1331 1335 ¢oth Cin 1995% Larry v Dotroit Edison (o 86-ERA-3L
(Dep't of Labor Jume 28 1991% mvafable ar hipr wawoali dolgov prblic whiower deesn
Reerad2d hm, o H sub nom. Dotrodt Edison v United Staes Dep’t of Lubor. 960 F1Id 149 (&h
Cir. 1992} (napublished opiniony Hall v Uniied States Dep't of Labor, 198 F3d 257 (itith Oir
1999} (unpublished opiniont.  The grounds for extending a HBmmations pened are oquitable
toliing. In Kose. the conrt dolinested five faciors 10 be weighed b determining whether o apph
cquintble tolbing: “(liwhether e phaintfT facked actual notice of the filing requiremants;
{23 whether the plaintf lacked constructive notice .. 2 £3) the diligence with which the plaintift
pirsucd Bis rightss ¢33 whother there would be prejudice to the defendant if the stitute were tolled;
and 151 the reasonablencss of the plaimifl remaining ignorant of his righis” Rose v Dole, 948
1224 1331, 1335 (6t Cin 1991) In Schoof District of Allentown, School District of Alfontoun v,
Marshall, 657 F2d 16, 19-20 (3d Cir. 19811 the conrt sot forth the three basic faet pasterns ofien
msed in hustifving equitable tolling: (1) the defendam has acthveh mislod the plainifl respecting
the canse of action, {27 the plaintiY hus o some extraordinary way been prevented from asserting
his rights. or (3 the plaintff has raised the precise statutory claim in ssue but hay mistakenly
done 50 in the wrong forum.” Furthermore. the poneiple of equitable cstoppel foeuses on the
issue of whother the emplover misled the complainamt and thus caused the deday in filing the
complaim”” Prvsbys v Seminoke Tribe of Fla, 95-CAA-13. @ 5 (Dep't of Labor Now 27, 19963
{devision and order, Admin, Review Bdy muadable at hrpr www.oalidol gov public whlower
deosn 98eralShhtm. A continuing violation” also justifies cquituble tolling.  Sec vg.
LVernadore v See'y of Labor 141 13d 625, 630 6th Cir 1998 Office of Fed. Contract
Complisace Programs v. CSX Transp. lnc., 88-OFC- 24, m 22-26 (Dep't of Labor Oct. 13, 1984
fdociston and order of remand Assistant Sec’v for Employment Sundardsy, available at
hetp: www.oali.dol.gov public ofcep decsn ¥8ofc24c him {citing Efiot v Sperry Rand Corp,. 79
FR.ED 3RO (1D, Minn. 197R) (setting forth four basic fact patterns used i ostablishing a continuing
violation}h Simmons v Arz. Pub. Serv Co. 93.ERA-S a1 8-9 (Dep't of Labor Muay 9. 1994
(decision und order of remand See’v of Laborh available at htpr wwwoaljdolgov public
awhlower docsa 93crallS6.m {{inding continuing Vielation due 1o a “pattern of discrimination”™).
Even if tolhing is justified, an omplovee stifl must “bring suit within a reasonable time afier be has
obtained. or by due diligence could have obtained the necessary iiformation”

290 9CER § 24 MbN2)

3. K $24.3by1n see also Sawvers v Baldwin Union Free Sch, Bist, 85.78C- 1 at &
(ep't of Labor Cet. 5 1998y {decision und order of remand Sec’y of Labory available at
hitg: wwwealidol.gov public whlower decsa ESseliTb hom,

3. 29CER § 2483

35 See CAAL 42 US.C. $762260) (19945 WPCA, 33 US.C. § 136Th) 119941 TSCA.
PRS0 8 2622bR2 199y SDWAL A2 LSO $300R 2B SWDA A2 US.C 3 697 5by
CERCLA A2 US.C § 961 by ERAZ LSO § 583Dy
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the SOL.. not the employee. who defends the decision in federal court.”
Conversely, if the Secretary rules that no violation occurred, the
employee initiates & suit against the Secretary, not the empioyer.
challenging the decision,”

In accordance with the procedural due process requirements in the
environmental whistleblower statutes, the SOL has established a three-
part procedure controlling the DOL investigation of a complamnt. The
first stage in the Investigation consists of a brief initial investigation of
the merits of a claim by the Assistant Secretary for OSHA." At the
conclusion of this initial investigation, the parties to the claim must, 1n
accordance with the whistleblower statutes,” be afforded the opportunity
to proceed to the second stage of the investigative process, m which
public administrative hearings of the complaint are held before the DOLS
Office of Administrative Law Judges.” In the event that one of the
partics 1o the complaint requests a hearing, the OSHA findings are
automatically vacated and the proceeding moves on to the second stage.”
At the conclusion of the Administrative Law Judge (ALJ) hearings, either
of the aggrieved may seek further review of the complaint in the third
stage of the proceedings, which consists of a de novo review by the
Administrative Review Board of the record created by the ALJL”

Once a complaint is filed, OSHA has thirty days to conduct the
initial phase 1 investigation of complainant’s charges.” If OSHA fails to
complete a timely initial investigation, a party may. after a reasonable
period of time, request that the DOLS investigative process move 1nto 1ts
second stage. In the second stage, the parties are afforded the
opportunity for an administrative hearing based on the constructive
denial of the complaint.” Additionally, because of the de novo nature of

33 SeceHd2 USC $7622en 33 US.C. § 136Tiby 15 US.CL § 26226y 42 LUS.CL ¢ 308
GDZRBE A2 LS § a9 TRbr 42 LS § 9610(h1 42 LIA.C. § 5851y

34, Sec 2 USC$T622ck 33 USCoE 136MbE 1S USCL§ 2622cx 42 US.CL 8 3001
SR BE A2 USC 697 bn 32 LSO §961by 32 UR.C. 383 b).

33 MOFER § 2445

360 See 42 USC$762Xby 33 USC §136Tiby 15 URC § 262200021 42 LS.C.
SINEHE BRI USCo3a971br 42 LS50 § 9610y

17, YCER $2446-7.

KE S 17 A R T a8

ELI 5 B2 .

o dd 8 2hdidi .

41 Newton v Alaska, 96-TSC-H0 ¢ Dep't of Labor Oct, 25, 19961 (order denving request
tor hearing ), svaslable arhitp: www.oalj.dol. gov public whblower decsn 96tsci0a him,
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the hearing process, “flaws™ in the investigative process are not grounds
for either remand or reversal.”

After the investigation is completed. OSHA must decide whether
the emplovee’s complaint is valid and issue a determination letter.”” This
OSHA finding is nonbinding if either party requests a hearing nnder the
DOL regulations.” and “once a hearing has been requested. the
investigated findings ... carry no weight either before the ALJ or the
Administrative Review Board.™

Each party has only five days from the receipt of the initial ruling
by the Assistant Secretary for OSHA in which to request a hearing.” If
the request for a hearing is not filed within the five-day period. the
OSHA determination becomes the final decision of the SOL.” The party
aggrieved by the Assistant Secretary’s initial findings regarding merits of
the complaint must file the request for a hearing to the Chicf ALJ for the
DOL." Copies of the request for hearing must also be sent to the other

420 ilings v Tenn Valla Autl, 91LERACI2 @ 89 (Dept of Lubor Juie 26, 1994
(fimal decision and order of disnibssal. Admin. Review Bdy. avuilabie hitpr wwwwoals,
dol.gon pubhic arb deesn 9 eral 2p.pdl

A30 WCFR § 244

A See Bats v Tenn Valley Auth, 82ERAS gt | (Dept of Labor Mav 3L 19RDy
trocommended  decision and  order. ALy sualable at http: wwwoaljdol.gov public
whlower docsn 82eratisu htin,

435 Majors v Ases Brown Bovert Inc. 96-ERA-33, at 1 .l (Dep't of Labor Auwg b
(997} final decision and ordern Admin, Review Bd wmaiable ar hrpr wwwaoali.dob
sov public arb deesn2 9741 Y erap.pdf.

A6 29 CER§ 24.4du 2y sev Staskelunas v NE. Utils, Col 90 ERAST at 2t 30
(Dep’s of Labor Mav 4 TOUR) {Tinul decision und order, Admin. Roview By, maidable ar
hip wwwoalidolgov publiv arb deesnl O9R_03acrap.pdt. The ARB recognizes that all of i
adminisrative deadlines are subject to olling o modificrtion.  Sce Gareia v, Want Fquip., 99-
CAAL @ 2 tDep't of Labor Feb 8 20001 tTipal decision and order, Admin, Review Bd
avirifabic ar hap www.oalh.dolgov public arb deesn? 99 H Mcaap.pdl icitie A, Farm Lines v
Black Ball Freight Senv, 397 U8 832, 839 (1970,

47 I CER. § 244du

45 M § 2R3 Care should be given 10 onsure sirict complignee with this
procedural rufe. If a teehnics! error does octur in the filing procedure. there b uuthority
supporting “substantial compliance’” or “substantial cquivalent” test for overcoming such errors,
See Duugherty v Gen. Phasics Corp. 92-8DW.2, at 3 (Dep't of Labor Dec. 14 199
frecommended decision and order) mailable ar hips wawwoali dal.gov public whiower duesy
Prsdwilahmm, But see Dogostin v Bartlett Nuclear Inc., 9%-FRA-T, a1 3 {(Bep't of Lubor Mav 4,
PRy efinal decision and order, Admin, Review Bd.y available at bt wwwoal]dol.gov public
arb deesal 98 042 crappdf (noting thar “time limit]s] for filing a request for  hearing {have]
been strictdy constried” s Backen v Entengy Operations Ine., 95 ERAI6, at 34 ¢bp't of Labor
June 749965 (finat decision and order. Admin, Review By wnailabio ar hitp: www.oalidol gov
public arb deesn 199%erad6.nd! (demonstrating that time Hmis for Filing o hearing roquest are
“stricty construaed )
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parties to the dispute,” as well as to the Assistant Secretary for OSHA
and the Associate Solicitor Division of Fair Labor Standards.”

Once a request for a hearing is filed, the second phase of the
administrative process is initiated. and the case is assigned an ALJ, who
must set a hearing date within seven days of receipt of the appeal.” The
parties must be given at least five days notice of the hearing date,” and
the hearing should be held within sixty days of the ALJ% receipt of the
request for a hearing.”

All of the time requirements under the emplovee protection statutes
are extremely short. Both the statutes and the regulations require that the
SOL™ issue a final decision within ninety days after receipt of a
complaint”  Under the rules. continuances are granted only for
“compelling reasons.” and ALJs have considerable discretion in granting
continuances.”  However. ALJS frequently will grant requests for
continuances,” especially if the complainant voluntarily waives his or her
right to a ninety-day adjudication.” Due to the pature of the time
requirements, complainants often waive their right to an expeditious
hearing to obtain more time for discovery and pretrial preparation.” The

49 29 CER. § 246(a) However, Ruiling 1o promptly serve these notices witl not be fatal
e an appeal. See Pawlowski v Mowlert- Packard Co., 97-TSC 30 ¢Dep't of Labor Sept, 13, 1999
(oxder dom. mot. to dismiss. Admin. Review Bd). svadeble ar btip wwwanli.dolgov
public whlower deesn 97seti3hhm.

ML WCOFR 323 3idK 3

3 Kd§ 28600

520 14 ¥ 246ia

S0 fd 3 IRANN,

Mo in April 1996, the SOL estsblished the Administrative Review Board {ARB) with
autharity to issue final decisions on behalf of the Secretiry in environmemal whistleblower cases.
See Authority and Responsibilitics of the Administrative Review Board. 61 Fed. Reg. 19978,
F9.87R-01 (May 3, 19961 The court of appeuls hus rejected challenges 1o the ARB'S authoriny
See Vamadore v See’y of Labor 141 F3d 628, 63137 (6th Cir 19983,

S50 29CFR. § 2480

56, 1§ 24668y see also Malpass v Gen. Elec. Co., 85-ERA- 3839 (Dep't of Labor Mar,
L1994 (final decision and orden, Sec'y of Labory wvailuble at hitp. www.oali.dol.gov public
whiower degsn 83tse38¢ htm (discussing cases on granting continnances),

37, See Abson v. Kaiser Co. B4 FRA-S ut 2 (Bep't of Labor Jan. 7, 1985} torder of
disrmissaty, avadilable ar htip: wwwonlpdolgov public whiower decsn $4crafiRa.htme Rios Berrios
wINS 776 F2d BEY, 862-63 {9th Cir 1985y Lowe v Citv of £, Chicago, 89 £2d 272 (7th Cir
1990,

38 See Forest v Williarms Power Corp., 2000-ERA-16 17 (Dep't of Labor Apr. 7. 2000
(order denving renewed objections), wmuifabke af ey www.oali.del gov public whiower deesn
Otferatoahim (holdings/that “complainunt who wabves the statutory and regubitory deadbing
should be aliowed the o conduct discovery™),

590 29 CER § by Young v L H. Finds, R6-ERA-11. 81 3 0.2 (Dep't of Labor Julv 8,
F9IRTy tdecision and order of remund to the wage and hour admin., Sec'v of Labor). mailable at
http: wwwoaljdolgov public whiower decsn 86cral ibhim,  See Forest,  2000-ERA 16 17
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time limits contained in the statutes and regulations “have been construed
as directory. rather than jurisdictional™ Therefore, the DOL and 1ts
ALJs should not allow these time fimits to “interfere with [the] full and
fair presentation of a case.”™

Administrative hearings are conducted in accordance with the
Administrative Procedure Act.” The proceedings lack a great deal of the
formality of courtroom trials. For example. nonattorneys have the right
to represent the parties, and telephonic testimony. where necessary and
proper, is permitted.” Further, there is never a jury, and one ALJ sits as
the wrier of law and fact. The ALJ has wide discretion in admitting
testimony into evidence. and the Federal Rules of Evidence are not
binding.”

In addition to the employee and the employer. other “persons or
organizations” that could be “directly and adversely” affected by a final
decision have the right to intervene in the case within fifteen days of
lcarning of the proceeding”  Also. the Assistant Secretary of OSHA
mainfains the right to participate as a party or amicus curiae at any time
and at any stage of the proceeding.”

Upon completion of the hearing, the ALJ has twenty days to write a
recommended decision.”  The deadline 1s often extended. The
recommended deeision is subject to review by the Administrative Review
Board of the DOL. if requested in a timely manner. 1.e.. ten business days
from the date of the ALJ order. by any party”™ The ten-day deadline 1s

fhept of Labor Aprn 7. 2000y torder denving  remewed  objections), avadable a
b wwwoadpdolgov public whlower deesn Ocra [6a him.

66, Twwnons v Manringly Testng Servs. 95.ERA-0. at 3-5 {Dep't of Labor June 1L
F9U6) tdectsion and order of romand Admin, Roview Bl available at hapr wwwoaljdot gov
public whionwer decsn 95eradtiblum.

61 Moarh,

62, Seed US.C 55411994y 29 CLER. § 18.26 see afso SWDAL 42 US.CL § 6971 {b)
(19945 WPCA, 33 LS. § 136Thy (1994 CERCLAL S2 US.C.§ 96k,

63 29O FR.§ N3 soe also Seator v 5. Call Edison Col 95-ERA-13 2t B-15 {Deptt
of Labor Scpt. 27, 1996) tdecision and order of remand. Admin. Review Bd.y, svadlable a
ity wwwooglidobgov public whiower deesn Yaeral3bhnn  rdiscussing the  admissibiliy of
relephomic (estimom'y,

64 29 CEROI 246001 Applicaton of the Foderal Rudes of Evidence iy contrany o the
regudatory mandate applicable to the DOL adjudicatory proceedings. Modendez v Exxon Chem,
Americas. YR-ERA-6 a1 33 (1ep’t of Labor dnly 14 200 (decision and order of remand
Admin Review Bd L avadfable at httpr wavw.oadidol gov public whioner deesn Qieratbe ham.

63, 29CER § IR Hic)

f6., o246

67, K 24T

68, Kd ¥ 280a) The SOL has delegated the authoriny 1o bssue a {inal order regarding the
complaint o e Administrative Review Board, Jd.
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subject 1o tolling.” In the event that the Administrative Review Board
reviews the ALJ's decision, the Board will review both the ALJs findings
of fact and its legal conclusions de nove.”

If the DOL. determines that the employee was discriminated against,
it shall order “affirmative action to abate the violation, including
reinstatement of the complainant to that person’s former or substantiaily
equivalent position. if desired, together with the compensation (including
back pay). terms, conditions, and privileges of that employment. .. '
The Secretary may. where deemed appropriate, order the party charged
provide compensatory damages to the complainant.” Additionally, the
Department may, where appropriate, award exemplary damages under
the SDWA and the TSCA.™ A successful employee is also entitled to an
award of reasonable attorney fees and costs, as set by the DOL.”

Any party aggrieved by the DOLs decision. who has sought review
before the Administrative Review Board, has sixty days to file an appeal
to challenge the SOLs ruling in the appropriate United States circuit
court of appeals. The standard of review is determined by the
Administrative  Procedure Act’ and articulated in Mackowiak v.
University Nuclear Systems. Inc.: “We wili set aside the agency decision
if it is ‘unsupported by substantial evidence’ or ‘arbitrary, capricious, an
abuse of discretion. or otherwise not in accordance with law.”"

The whistleblower laws also permit the aggrieved parties to file a
writ of mandamus. allowing any party to a DOL proceeding to file an
action in federal district court to compel the department to perform a
nondiscretionary duty imposed by the employee protection statutes.

69, Gareid v Wamz Equip. 99-CAA-TE (Dep't of Labor Feb.&, 2000) {final decision and
order, Admin, Review Bd), avarfable at hiup: swwwoalh.dol govipublic arbidecsn2 9909,
caap.pdf: Puncan v Sacramento Metro, Air Quality Mgmt. Dist. 97-CAA- 12 (Dep't of Labor
Sept.F. 1999 order aceepting appeal and cstablishing briefing schedule. Admin. Review Bd.).
avarlable at bttp: www.oal.dobgov-public whiower-decsn:99eral 2¢. htm,

L See Berkman v United States Coast Guard Acad.. 97-CAA-2/9, at 15 {Dep't of Labor
Feb. 29, 2300) tdecision and remand order. Admin. Review Bd.b asailable at htpowww.oalpdol.
gov publie whlower decsn 97caat2d i Griffith v, Wiackenbt, 97-ERA-52, a1 9 (Dept of
Eabor Feb, 29, 20003 (final decision and order. Admin. Review Bd.). available ar hitp: www.oal).
dol.gov public whlower deesn 97eraS2bhtm,

0 29 CER§ 2a8udu i

T 0d

T K SDWAL 22 LS., § 3000002 8Bt 11994 TSCAL 15 L850, § 2622(bK2NB
F1994s,

75 Sce Pillow v Bechiel Consm, 87-ERA-33. at 3 (Dep't of Labor Sept. 11, 1997}
tsupplernental ordery, madlable at http: wawoalp.dof.gov public. whlower-decsn'87eralSihim.

TS Adnumstfative Procedure Act. 5150 §§ 701706 (1994).

Té, TISFI2A 159 P16 (th Cir 19841

T7. See BRAL 42 US.CL § SRSHD ¢1994n CAA, 42 US.CL § 7622 SDWA, 42 US.C
§ WHH-91XS). Vederal mandamus proceedings are controlled by 28 US.C. § 1361, which reads.
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Before an aggrieved employec can obtain mandamus relief because of an
agencys delay or inaction, the employee must generally satisfy a three
rong test: (1) clear right of plaintiff to relief sought, (2) plainly defined
and preemptory duty on defendant's part to do the act in question, and
(3) lack of another available remedy.”

If any person fails to comply with a final order. the SOL can file a
compliance action in federal district court.” For example. under the
SDWA the Secretary has a duty to seek enforcement of a decision in
federal district court” Any request to the DOL for enforcement of an
order by the Secretary should be directed to the Solicitor of Labor™ In
the event that such a compliance action is filed the federal district court
is empowered to grant all appropriate relief, including injunctive relict,
compensatory damages, and reasonable attorney fees and litigation
costs.”

“the district courts shall have original jurisdiction of any action in the nature of mandanus
compel an officer or emplovee of the United States of any agency thereof 1o perform a duty ovwed
to the plaintiff” 28 US.CL § 1361 (26011

7R, TFood Serv. Dhvnamics, Inc. v. Bergland, 4635 £ Supp. 178 1%1 (E.DNY. 1979y see
ako Cook v Arentzen, S82 £2d 870, 876 dth Cir. 1987} tholding that there was no mandamus
jurisdiction beeause court of claims could grant relief}.

79, ERA. 42 US.C. & S851(dree)r CAAL id ¥ T622(d) {cx SDWA, fd. 3 3R 9H4
TSCA, 15 US.C. § 26224d): see Lockheed Martin Energy Sys. v Slavin, 190 FRD M9ED
Tonn, 19991

R0, 42 USC. §3001-%iH4). The ERA and the CAA abso permit the enforcoment avHon
to be brought by “the person on whose behalf an order was issued.” ERA. id § 583 Hen CAA il
IT6AeNLL

81, Goldstein v, EBASCO Constructors. Inc.. 86 ERA-36, at 3 nad (Dept of Labor Ang,
31, 1992 forder demving stav See'v of Labor) aailable at b wwwoaji.dol.gov public
whilower decsn 86eraloe.him,

%2 See id An enforcoment uction i SWRMAry i nature, requiring 4 court {o perform u
“ministerial” Rnction in enforcing the DOIY final order. See Kansas Gas & Liee, (o v Brock,
T8 F2d 1505, 1515 {10th Cir, 1985). A district court has no authonty to review the meris of the
Sceretarvy order. See 42 US.C. § 385 HcK2) ("An order of the Seerctary to which roview could
have been obtained [in the court of uppeals.] shall not be subject to judicial review wn any criminal
or other civil proceeding ). Brock. 780 F2d at 1515 ("An appeal from the Sceretary’s degision
can he only with the court of appeals.”). For example. the district courtin Wodls v Ransas Gas &
Fleerie held that “ISection $85 1] is elear on its face that the district court has junsdietion o
grant appropriate relief through s enforeement of an order by the Sccretary. It cannot be
iterpreted to authorize this court to inquire into the appropristencss of the relief ordered by the
Seerctary” Wells v Kansas Gas & Elee. Co.. No. 84-2290. shp. op. &t 240 Kan Ocr. 15, 1984),
affd sub nomn Kansas Gas & Elee. Co. v Brock, 780 F2d 1505 (1th Cin 19851 In an
enforcement proceeding, u district court may issut 3 prefiminuty fnjunction mandating the
immediate reinstatement of an emplovee,  See Martin v Yellow Freight Sys., Ine., 93 E Supp.
361 (S.DNY. 19923, affd 983 F2d 1201 (2d Cir. 1993} taffirming the disticl court’s order (o
enforce #h order of reinstaternent in a Surface Transportution Assistance Act whistiebiowing
case) Martin v Castie Oif Corp.. No. 92 Civ 21780 1992 US. Dist, LEXIS 4568w *14
(S.DNY. 1992) dismissed on other grounds sub nom. Castle Coal & Qi Co. v Reich, 85 I3d 4t
12d Cir. 19953 (enforcing the Secretury's order by granting a prebminary injunetionk
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1. REVIEW OF RECENT DECISIONS REGARDING FLEVENTH
AMENDMENT AND SOVEREIGN IMMUNITY DEFENSES TO
WHISTLEBLOWER ACTIONS AGAINST STATE AGENCIES

Despite the fact that the whistleblower protection provisions of the
seven statutes were specifically designed by Congress to apply to states
and state agencies, as well as private and federal employers, the DOL
proceedings related to the adjudication of whistieblower claims have
been subject to attack by states on numerous occasions. First, the United
States Court of Appeals for the Eighth Circuit determined in Elfis Fischel
State Cancer Hospital v: Marshall that the Eleventh Amendment could
not bar administrative hearings related to the DOLs investigation of a
whistleblower complaint against a state.™ However, the Supreme Court
fater decided a series of cases which greatly extended the protection from
suit afforded to states by the doctrine of sovereign immunity.”  States
then renewed their challenges to the DOLS investigative proceedings
based on these decisions.

The United States District Court for the District of Rhode Island, in
the case of Rhode Island v United States of America, established the
precedent. later followed by federal district courts in Southern Ohio and
Northern Florida, that the administrative proceedings before a DOL ALJ
initiated in response to a complaint against a state or state agency were
barred by Eleventh Amendment immunity and the doctrine of sovereign
immunity.” The rulings of the Rhode Island, Ohio, and Florida courts
essentially bar the adjudication of any whistleblower claims by state EPA
employees against the state EPA unless the United States DOL itself
brings charges against the state agency.™

A, Rhode tstand

In Rhode Island v. United States, the Rhode Island Department of
Environmental Management (RIDEM) sought to enjoin the federal
government and three individual whistleblower complainants (Beverly
Migliore, Barbara Raddatz, and Joan Taylor) from pursuing
administrative  hearings related to the individual complainants’

R3 629 F2d 563 ¢sth (i 19801,

B4 See Adden v Maine, 326 US. 786 {1999) Scminole Tribe of Fla. v. Florida, $17 1S
43 1906,

83 HISF Supp. 24 269 (DR 2000

K6, d: Ohio EPA v United Suates Dep't of Labor 121 F Supp. 2d 1115 ($.> Ohio
20001 Flonda v United States. 133 F Supp. 2d 1280 1N.D. Fla. 20013, appeal docketed. No. 01~
F2380-HH (1 th Cir Mav 1. 2001).
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allegations of RIDEM retaliation.” This case involved four separate
complaints by the above named employees of RIDEM.” The complaints
alleged that RIDEM violated their statutory rights as whistleblowers by
retaliating against them for reporting the agency's failure to properly
implement the SWDA.™ The complainants sought to recover front pay,
back pay. compensatory damages for mental anguish and loss of
professional reputation, and an award of attorpeys fees™  The
complainants also sought to obtain an order from the SOL demanding
that RIDEM make “changes in the terms and conditions of employment
that they regard as necessary to undo the effects of the alleged retaliation
and to protect them from future retaliation.”

Each of the agency proceedings at issue was Initiated by a
complaint filed by an attorney. In response to both Migliore’s first
complaint and Raddatzs complaint the Assistant Secretary for OSHA
completed an initial investigation of the allegations and determined that
RIDEM had not violated the whistleblower provisions of the SWDA.”
After investigating Migliores second complaint, the Assistant Secretary
determined that a violation had occurred and awarded 310.000 in
damages, attorneys’ fees, and costs.” At the time the district court issued
its decision. Joan Taylors case was still under investigation by the
Assistant Secretary.”

After the initial investigation of Migliores first complaint. the
Assistant Secretary determined that no violation had occurred: Miglhiore
then sought review by an ALJ"™ At the conclusion of the hearings before
the ALJ the ALJ determined that RIDEM had violated the whistleblower

87,  Rhode Island, V15 F Supp. 2d wt 271

8%, Beverly Migliore filed two of the complaints 2 msue i the distict courtease. Inthe
Tirst complaint, Migliore alleged that RIDEM retalisted against her for vorcing her converns
reparding the Agency’s September 33, 1996, reorganization. which coffectvely downgraded her
position as the Senior Supervisor of Rhode Klunds Resource Conservation and Recovery At
{RCRA} program, and affected changes in cnforcement that she believed compromised and
violated RCRA. Mighore alicged that she had been verbally abused. suspended under the pretext
of insubordination, given a written reprimand. and otherwise discriminared against in response to
het voicing her concerns regarding the Ageney’s reorganization. and enforcement of the RORA
Migliore v R Dept of Emal, Mgmt., 9% SWDA-T st 1135 (Dep't of Labor Aug. 1L 1999
(recommended decision and order, AL maideble o hpr wwwoali.dobgov public whioswy
deesn 98swdtig him, The second complaint alicged further retatizton by RIDEM for her having
filed the first whistleblower complaint, See Rbode Isfind. 113 K Supp. 2d at 271,

RY,  Rhodk fsland, VIS E Sepp. 2dat 271,

98, fdoat 272

SF. w27

92 H a7

AT /3

93 I

98, il
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protection provisions of SWDA, and awarded Migliore $843.000 in
damages,” None of the other claims involved i the district court case
had proceeded through ALJ hearings at the time that RIDEM sought to
enjoin any further proceedings.”

The Rhode Island district court based s ruling enjoining any
further administrative proceedings related to the above-mentioned
claims, on the doctrine of state sovereign immunity.” The doctrine of
state sovereign immunity proteets a state from “the coercive process of
judicial tribunals at the mnstance of private parties”™” The court
recognized that sovereign immunity cannot bar a law suit where a state
has expressly waived its immunity, or where the state’s immunity has
been validly abrogated by Congress.”™ Furthermore, the court stated that
sovereign immunity does not shicld a state from suits by the United
States for alleged violations of federal law.™

96, The ALT prosiding over the learings related 1o Migliore's first complaint found that
the concerns Mighiore expressed regarding the 1996 reorganization of RIDEM, especially thase
refated 1o the possibke violations of RCRA caused by changes  the procedures. methods. and
polivies of RIDEMs RCRA enforcenwnt program. constituted protecied activity under the
SWIAL The ALY specifically stated that:

Complainant repearedly complained of excessive re-inspections and revisions which. in

her belicE violated RORAS mandate of timeh and appropriate enforcenent in many

cases, Complainant testified than her coneorns at that tene wore that RIDEM's actions

were i vielation of RORAL the FPAY mandates. and compromised the public health

and the environment.  Further, Complainant repeatediy raised issnes whenever she

begame aware of the possible misuse of federal funds,

Migliore, 9%-SWDA-3 at 3y, asaifable at htpr wwwoalj.dol.gov public whiower decsn
Grewide . The AL went on 1o state that RIDEM clearly was aware of Mighore's protected
activies, and tha their “propounded “legitimute. non-discrminatary reasons’ for subjecting [Mrs.
Mislioe] 10 i one-day suspension. and instances of discrimination and harassment, are actnally
ginted. as the basis for these leghimate’ reasons was reath in retalfation for her cngaging in
protected activiey’” I

97 Rbode fsland 11T Supp, 2d @t 272,

98, The court distineuished the doetring of state soversign mmunity from the expression
that it finds in the Eleventh Amendment. stating that s state’s sovercign wmmunity is much
brouder than the inununity conferred by the Flovemh Amendment. The Bleventh Amendment
wis not meant (o lmit the immunity previously enjoved by states”” fd a1 274, The cowrt wenton
1o cite the Supteme Court’s decision in Adden v Maine. which stated that “sovereign immunity
“does ottt o the formm in which the suits [are] prosecired.™ Id. (citing Alden s Maine, 527
U8 706, 73341999,

g9, Alden A7 US a1 T (quoting I e Avers, P23 LS, B3 505 (1RET

108, Rhode fstind. 115 F Supp. 2d a1 273 The cournt explained. however. that Congress
may onky abrogake @ sty sovercign inmhunity where it expressly sties i intent o do so. and
whete, in doing so. i1 has sged presuent 1o the enforcement powers conferred by Section 5 of the
Fourteenth Amendment rarher than pursuant to &3 Artiele T kegishative powers. Jdwt 273 nd
{eiting Seminole Tribe of Flao v Florida, S17 LS. 8 55 (19963,

FOE. The court stated that “the Lnited Stases mav bring an action against a state to enforce
i federal samnte. That is rue evep when the enfarcement action 15 injtated in response 1o 3
complaint by @ private party or when a private party benefits from the action” Rhode land. 115
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The court explained that the issue of whether the Eleventh
Amendment and the doctrine of state sovereign immunity would prohibit
any further proceedings related to the complaints would be determined
targely by the purpose of the proceedings.” 1f the proceedings were an
action by the federal government to enforce federal law in which a
private party derives an incidental benefit then such proceedings would
not be barred.”™ However, they would be barred if the proccedings were
an action by. or on behalf of. a privatc party. when the main purpose is to
obtain damages or other relief for the aggrieved Individual from the
state.”

The Rhode Island court ruled that “the proceedings in question are
not investigations or enforcement actions by DOL. rather. they are
proceedings to adjudicate the individual defendants’ claims against the
state for alleged violations of the whistleblower provision.”™ The court
based this determination on several factors, First, the proceedings were
initiated by complaints filed by the claimants’ counsel.”™ Second, in both
Migliore’s first complaint and Raddatzy complaint, the Assistant
Secretary for OSHA determined that no violation had occurred after an
initial investigation.” Third the fact that the relief sought in the
proceedings and granted by the ALJ in Migliore’s first case consisted
almost entirely of compensatory damages and injunctive relief awarded
i the individual claimants.” Finally, because the DOL was not a party
to any of the proposed proceedings before an agency ALL the hearings n
guestion were best characterized as claims brought by private individuals
against a state and as such were barred by the doctrine of state sovereign
fmmunity.”

The court also determined that the proceedings at issue were indeed
an attempt by private individuals to subject a state 1 a “COCTCIVE process’
in violation of the state’s sovereign immunity. This was based on the fact

F Supp. 2d at 273 oning Employees of the Deptof Pub. Health and Welfare of Mo v Dept of
pub. Health and Welfare of Mo, 411 US. 279, ans.Ne (19734 The district court went ot
quote Akden in stating that the reason for aliowing the federal governawnt © briny suits against o
sste, where such suits would be otherwise barred under the doctring of stake sovereign imEnunity.
i taut suits brought by the federal government “roquire The exereise of political rosponsibifity
s cotrtrol which &5 absent from a broad delegation (o private persons 10 xue RODCONSCIvING Bt
Rhode fshurd VESF Supp. 2d at 173 (citing Alden, S2TU S a 756

{62, Rhode Bsfand, 1S E Supp, 2d e 274,

103, idow 2Th

ol Id

P8, B w 27T

£t dda 2T,

7. I

108, id

199, id
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that the SOL and the DOL% ALJ had the power to require the state or
state agency to produce documents. Further. the court stated that the
“findings and conclusions of the Secretary {and the ALJ] would be
entitled to considerable deference [on appeal} and could be disturbed
only if they were not supperted by substantial evidence™™ The court
concluded that admimstrative agency proceedings. such as the ALJ
hearings at issue. could be barred under the doctrine of sovereign
immunity. The court based its conclusion on the determination that the
DOL ¢in the proceedings at issuc} did not function as an agency seeking
to enforce a law that it was charged with administering, rather, the DOL
served as a forum for adjudicating the claims of private parties.’”

For these reasons the court ruled in favor of granting a preliminary
injunction  against the DOL and the individual whistleblower
complainanis from engaging in any further proceedings against RIDEM
and the State of Rhode Island. However. the court also ruled that OSHA
¢ould not be enjoined from investigating the alleged violations of federal
law on which the aggrieved employces based their claims.™

B, Ohio

In Ohio Environmental Protection Agency v United States, the
Ohio EPA (OEPA) sought to enjoin the DOL and Paul Jayko {an OEPA
employee who initiated a whistleblower claim against the OEPA) from
engaging in any proceedings against the OEPA.™" Jayko worked as a site
coordinator for the OEPA’s investigation of a cancer cluster that had
developed at the River Valley Schools in Marion, Ohio.”™ Early on in the

1HL fd

FH The court noted that “[the] BOL speeifically states that ‘it should he made clearoall
parties thut the 1S, Bepartnent of Labor does ot represent any of the parties in {anv] hearing’
bofore an ALIY Jd (ciation onstredy, The diswict court then antempted to distingaish its ruling
hore from the ruling of court of appeals for the Righth Circuit in Effis Fischel State Cuncer
Heospitad o Marshafl, 629 F2d 5363, 367 (%th Cir, 1980 in which the conrt held that hearings of
chum agsinst g stwe agency held belfore the DOLY ALR were not barred by the Bleventh
Amendment. The court explamed:

Marshall, and the cases chied by it imvohed adnimistrative acttons brought by the

agencies themsehves for alieged violations of federat faw which, a3 abready noted. do

rot tmplicate e Pleventh Amendment. By contrast, the proceedmgs m this case st

were brought directh by the individual claimams. DOL Gid not function as an ageney

seeking to enforee a law that B was churged with administering by taking action against

what it pereeived to be a violation. Rahwr it served as a forum for adjudicating the

vhams of private partivs,
Riwwde Isfand 15 F Supp. 2d s 276

il Moar 2ty

P13 BXEE Supp. 2d 1155 ¢5.1) Ghio 2000},

Bi4. Jd at 13758,
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OEPA's investigation it became apparent that the River Valley Schools
area had been the site of a former military installation, part of which was
very likely used for the disposal of carcinogenic waste materials.”

In the summer of 1997, Jayko was placed in charge of coordinating
a review of the site and ensuring compliance with the CAA. SDWA,
SWDA. CERCLA. TSCA, WPCA, and ERA."™ During the course of
this review, Jayko was subjected to agency retaliation. including being
suspended and ultimately removed from his position In response 1o his
continuing expression of concerns regarding the investigation. both to the
public and within the agency.” Many of these concerns related to the
OEPA management’s attempis 10 COver up the possibility that soil and
water contaminants in the River Valley Schools area were directly linked
to the abnormal levels of cancer in the area.”

After being transferred from his position in Marion and suspended
by Donald Schregardus, then Director of the OEPA, Jayko filed a
complaint with the DOL alleging violations of the whistleblower
provisions of the CAA, SDWA. SWDA. CERCLA. TSCA, WPCA. and
ERA." After an initial investigation of Jaykos complaint, the Assistant
Secretary for OSHA determined that OEPA had indeed violated
whistleblower protection provisions of the seven statutes.™ Upon
receiving this adverse ruling, OFPA immediately appealed this decision
to the office of ALJs for a public hearing of the complaint. Ultimately.
nowever, the hearings before the ALJ resulted in another decision that
OFPA had violated the statutes.”” The ALJ found that Jayko had indeed
engaged in protected activity by insisting on a detailed investigation of
the River Valley Schools area, to be conducted in conformity with federal

115, Jmke v Ohio EPA 59.CAA-S @ % iDep't of Labor Oct L. 2000 {recommended
decision and order and prelim, order. A.LLy maifable at hup: wiww ol dolgoy public arh
Joesn 01_00V.caz pdf.

116, Ohie EPA v United States Dep't of Labor. 121 F Supp. 20 1153 TSR S.D. Ohio
20003,

117, Javko, 99-CAAS at 86 0. avaifable ar hup wwwoaljdol.gov public ark deesn 01
gowcanpd!f, The ALd poted that none of the reasons provided by the OEPA for mansterring and
suspending Javko were anyvthing other than shatlow attempts 10 cover up the agency’s retaliation
against Javko for engaging in protected whistleblower speee h

PIs. See id at 1723 Javko not only voiced his concetns that OFPA manggement wis it
affowing for an adeguate imvestigation of the River Vatkey Schools Ara. but also expressed
concorms relawd o public statements made by agency officials, which he belioved ware
miskeading #s o the seriousness of the possible problems in the River Vidlley Schooks area

119, Ohio EPAL 121 F Supp. 2dat 1138

120, id at 115960,

10t Javke 99-CAAT &t 8689, avaifable at by wwsvoali.dolgov public arb dousn i
(00.caa pdf
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environmental statutes.™ The ALJ also determined that the actual
motivation for Jayko’s removal from the River Valley Schools site and his
suspension by the OEPA was an attempt by OEPA management to
retaliate for Jayko voicing his concerns about the investigation.” In
response to the ALJS findings, the OEPA attempted to enjoin the DOL
and Jayko from any further proceedings regarding his complaint and
sought to enjoin any enforcement of the ALJs decision, claiming that the
doctrine of state sovereign immunity barred any such action. ™’

The district court ultimately granted an injunction against Jayko's
enforcement of the ALJ's decision and enjoined any further proceedings
related to Jaykos whistleblower claims not prosecuted by the DOL
itself.”" The court provided two principle reasons for its decision. First,
the court found that the whistleblower stamtes did not validly abrogate
state sovereign immunity.” Second. the court determined that the
administrative hearings at issue did constitute a suit filed against a state
without its consent. and therefore were barred by the Eleventh
Amendment and the doctrine of state sovereign immunity.”

The court began its discussion of the applicability of the defense of
sovereign immunity to Jayko's suit by stating that Congress may,
pursuant to its enforcement powers under Section 5 of the Fourteenth
Amendment, abrogate a states sovereign immunity by enacting
“legislation which prohibits conduct ‘which is not itself unconstitutional
and [thereby] intrudes into legislative spheres of autonomy previously
reserved to the States.”" The court also stated that “[b]efore the Court
may find a valid exercise of Congress” Section 5 authority, it must first
conclude that Congress unequivocally intended to abrogate a state’s
sovereign immunity under the Eleventh Amendment

The district court went on to determine that there was no indication
that in enacting the whistieblower protection provisions of the
environmental and nuclear statutes, Congress intended to abrogate the

1220 Ohio ERPA 121 F Supp. 2d at 1160

1230 4

124 1

IR d at pEoy,

P20, Aoat 162

P37 Ao 1163,

128, Fd ar 1161 {quoting City of Boerne v, Flores, 321 LS. 807, SIR ¢1997y {guoting
Flupamrwk v Bitzer, 427 US, 445, 453 (197631, The court went on to cite Flores in support of its
statemeni that congressional enuctiments pursuant o the Fourteenth Amendment  must
demonstraie @ “congruhee and proportionality betweey the constitutional mpry to be prevented
and the means Congress has adopted 1o that end.” Id feiting Boerne, 521 1.8, at 520),

29, Id at 116 {ating Fla. Prepaid Secondary Educ. Fxpense Bd. v Coll. Sav. Bank. 327
LS 627 635 119995
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states’ sovereign immunity.” The court found nothing in the statutes’
plain language. or in the legislative history. that indicated that the statutes
were enactments under the Fourteenth Amendment. intended to abrogate
state sovereign immunity.” The court also based this finding on the fact
that “in all other statutes enacted by Congress in which it has expressly
acted to abrogate the immunity of the states from private suits. the
remedies available to private litigants include recourse to a full [de novo]
wrial in federal court™™ Therefore, because the environmental whistle-
blower statutes make no provision for a right to a trial de nove before an
Article 111 court. the court found that they could not be considered
enactments under Section 5 intended to abrogate state sovereign
immunity. " As such, the court ruled that Jayko could not maintain a
private cause of action against the OFPA.™

The Ohio district court then proceeded to determine that the
hearings before the ALJ related to Jaykos complaint were indeed an

exercise of judicial power. and as a result were barred by the Eleventh :

Amendment and the doctrine of sovereign immunity.* The court based
this eonclusion on the fact that the federal regulations related to the ALJs
hearings require that the ALJ conduct full evidentiary hearings. ssue
subpoenas. rule on evidence. and make a formal recommended decision
and order. which becomes the basis for any review by a federal district
court,™ The court noted, in support of its position that the hearings
constituted judicial action of the sort barred by the Eleventh Amendment
that “Jt]here is no provision under any of the environmental statutes not
under the Administrative Procedure Aet. 5 US.C. § 551 et seq. for a
reviewing Article 111 Court to develop a de novo record with regard to an
administrative action.””

The Ohio court relied in part on Alden v. Maine in formulating its

decision regarding the applicability of the defense of state sovereign -

immunity to the administrative hearings involved 1n Jayko's claims
against the OEPA."  The court made it clear that while a private
individual would be barred from pursuing the administrative proccedings

ot

fa ke er B

i

id. st 1163,

fiul.

i
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i

36, M owt L1643, Sce generafly 29 CER. § 24 2000y Adminismatne Procedire Act. §

L8, § 351 11994) (explaining the relevant rules and repulations associated with ALL hearingst.
137, Ohio ERA §21 F Supp. 2d at 1165,
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Wt e fad i el

£

-
o




2001 ] ENVIRONMENTAL WHISTLEBLOWERS 635

initiated in response to Jayko’s claims. the federal government would not
be barred from doing so.” Therefore. the court ruled that in order to
avoid problems of Eleventh Amendment immunity, the DOL itself must
join an action against a state or state agency at the time the case is
referred for hearings before a DOL ALL"™ “[S]o long as the [DOL] itself
initiates all the stages of the proceedings other than the initial complaint.”
the investigative and adjudicative process set forth in the DOl
regulations for the investigation of whistleblower eomplaints would not
be barred by state sovereign immunity.™

Due to the fact that the ALJ proceedings at issue in this case had
been completed and judgment had been returned in favor of Paul Jayko,
the district court did not issue the requested injunction. Instead. the court
held that the administrative proceedings would only continue if the DOL
intervened in Jayko’s case. The court ruled that if the DOL chose to
intervene in Jayko’s case (which was pending review by the ARB) within
thirty days of the district court ruling. the DOL and Paul Jayke would not
be restrained from further adjudicating his claims against the OEPA ™

. Florda

In Florida v United States. the United States Distriet Court for the
Northern District of Florida determined that the Eleventh Amendment
and the doetrine of sovereign immunity barred the initiation of
administrative hearings before an ALJ, unless the DOL elected to take
over the prosecution of the ¢laims against the state.'” This case involved
a complaint by an employee (Dr. Shafey) of the State of Florida
Department of Health, alleging that his employment had been terminated
based on communications he made regarding the risks of oceupational
pesticide exposure and the aerial spraying of malathion. " The complaint
alleged that the State of Florida. and certain individuals within the State
of Florida Department of Health, in terminating Dr Shafey’s

139, I tciting Alden v Maine, 527 LS. 706, 755-56 (1999)) (stating that the federal
government may bring suil against a siat where a private individual may not because “{suits
brought by the United Suites itself require the exercise of pohitical responsibility for cach suit
prosecuted againat a State, a control which is ahsent fotn 3 broad delegation 1o private persons
sue non-consenting States”).

140, Ohio EPA. 127 F Supp. 2d at 1166

1 i

§42. Jdoat 116K,

143, Florida v, Lnited States, 133 F Supp. 2d 1280, 1292 (N.D. Fla. 2001 appeal
docketed, No. 01212380 HH (1 1th Cir, May 1, 2001).

144 I an 1ONG
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employment, violated the whistleblower protection provisions of the
CAA, WPCA. TSCA, SDWA, SWDA, and CERCLA.™

The Assistant Secretary for OSHA proceeded with an niual
investigation into Dr. Shafey’s complaint. and determined that no
violation of the statutes had occurred™ Dr Shafey then elected to
exereise his rights under the six statutes on which he based his ¢laim to
an administrative hearing of his complaint prior to the issuing of a final
decision and order by the SOL.™ In response, the State of Florida filed
an action in federal district court to enjoin the DOL. varous DOL
officials, and Dr. Shafey from pursuing the administrative proceeding. ~

The Florida court provided perhaps the most detailed explanation of
all of the district courts for its conclusion that Eleventh Amendment
immunity and sovereign immunity could be applied to administrative
proceedings, While the court did recognize the fact that sovereign
immunity eannot shield a state from all suits,” it also determined that a
state's immunity to suit “was not limited to traditional types of
proceedings, but instead applied also, perhaps especially. 1o novel types
of proceedings not contemplated by the framers™™ Based on this

understanding of state sovereign immunity, the court ruled that “[1jf the .
framers ‘never imagined or dreamed of” lawsuits in federal court agamst
states by their own citizens, they surely also did not imagine or dream of :

claims against states by their own citizens before a federal agency or:
Administrative Law Judge™™ The court therefore determined that the :
doctrine of state sovereign immunity, as articulated by the Supreme

Court in Alden, could bar federal administrative agency proceedings

against a state brought by a private individual. ™

The court went on to find that the proposed hearings of Dr. Shafcy’s

complaint did not constitiste a part of a federal investigation of a claim,

[ S A

146, K

BT Jd

TR R oat 1284

B89, The court recognized thar the imnuwmity provided to states by the doomne of
constinationst state sovercign immunitv and the Elevernth Amendment could ot bar suits against a
state brought by the Federal government. suits brought under the doctriw of Ex parte Young, T
L5, 123 (190K apaist a state official n his or her official capacity, secking solehy prospedtive
reficf, or suits against an individuasl stare official, in his or her individual capacity, secking
dumages solely from the individual. Flordda 133 F Supp. 2d at 12850 The court aiso sant o to
note that {ongress may pass kegislation abrogating a state’s sovervign mmunity under Seetion 3
of the Fourteenth Amendmient, A2 It also noted that 72 stalky may wabe its onn Inwunis, <o
tong # i dovs so explicithy and unambiguousls” i (citations omitied),

P50 B 186

EAE A w1287
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but rather were an attempt by a private individual to prosecute a claim
against a state, without that state’s consent.’™ The court found that,
because Dr. Shafey sought further review of his claim after the Assistant
Secretary for OSHA returned an initial determination that no violation of
the whistleblower statutes had occurred, it was indeed Dr. Shafey, and not
the DOL. that was commencing and prosecuting the proposed
administrative proceeding.™ The Florida court also noted that the
proposed ALJ proceedings included evidentiary hearings which would
result in formal findings of fact entitled to a great deal of deference in
any possible future enforcement proceedings in federal court. The
administrative proceedings were therefore ruled to not be a part of a
DOL investigation, but rather a “formal adjudicatory proceeding with
defined legal consequences to which the State of Florida was being
required to respond without its consent.”’

The court then determined that because Congress had not validly
abrogated the states’ sovereign immunity under Section 5 of the
Fourteenth Amendment in adopting the environmental whistleblower
statutes, Dr. Shafey could not proceed with the prosecution of his claims
in the proposed hearings before the ALL™ The court found that
Congress had not evidenced any intention of making states subject to the
whistleblower claims of private individuals because Congress only
authorized an investigation and appropriate action by the SOL., not bya
private individual””  Furthermore, the court determined that the
administrative hearings at issue were not adopted by Congress in the
statute. but rather were adopted by the DOL in its regulations for the
investigation and adjudication of whistleblower complaints,’™

Based on these findings. the district court permanently enjoined any
proceedings prosecuted by Dr. Shafey related to the adjudication of his
whistleblower complaint.™ However, the court recognized that it could
not enjoin any such proceedings that were prosecuted by the DOL
itself. ™ The court also recognized the fact that Dr. Shafey would be able
to pursue his claims to the extent that he sought prospective relief as
against the individual respondents in their official capacities, or to the

P53 Fd at 128990,
P53, Idoat 1289,

155 Id

156, idat1291/

157, Id

VAR, Id
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extent that it sought refief against the individual respondents in thejr
individual capacities.™

IV STATUTORY AND CON STTUTIONAL ANALYSIS OF THE DISTRICT

The decisions of the distret courts in Rhode Island. Ohio. and |
Florida have effectively removed much of the protection originally
granted to state employees by Congress in enacting the whistleblower
provisions of the CAA, SWDA. SDWA . WPCA. CERCLA, TSCA. and
the ERA™ As such, these decisions have violated the clearly expressed
intentions of Congress. In each of the decisions. the courts relied on 3
fundamentally flawed understanding of the nature of administrative
proceedings the DOL proposed to conduct on the whistleblower
complaints. The courts’ failure to view the administrative proceedings as
an essential part of the SOLs mvestigation and ruling on whistleblower
complaints stands in complete contradiction to the plain language of the
whistleblower statutes. ™

One of the principle mistakes made by the district courts in their
analyses of the proceedings was the shared assumption that the initial
investigation by the Assistant Secretary of OSHA constituted the entirety
of the SOLs determination of the merits of the claim. However, under the
whistleblower provisions of the abovementioned statutes, the Secretary
not only has a nondiscretionary duty to investigate. but also to convene a
hearing and issue a final finding regarding any potential violation of
whistleblower law at the request of a party.™ The SWDA contains a
description of the SOLs investigation almost identical to the description
found in the other whistleblower Statutes, providing that;

[T]he Secretary . . shall cause such mvestigation to be made as he deems
appropriate.  Such investigation shall provide an opportunity for a public
hearing at the tequest of any party to such review to enable the parties to
present such information relating to such alleged violation ... Upon

HoE M ar 129192, The court noted without ruling on the matter, that such actions might
be subject o the defense of qualified immunit.

60 See CAA 42 US.C. § T622by FE999E WPCA 33 USC. § 136Thy 4 1994) TSCA.
LS US.Coy 26226b02) (19945 SDWA. 42 USO8 300R906N2HBY SWDA 42 LS. § AT by
CERCLA 42 U8 F90I0bE ERA 42 LSO ¢ S83Hby Each of these stitutes speciicalle
provides that as part of the SOLx ivestigation of a whistleblower complaint. the Secretany must
attord the partivs the SPPOITUILY for 2 public hearing addressing the complaint, Furthermore, the
legrshative histeries of these statutes clearly indicates that the whistleblower PIOVESIONS WoRe meant
0 apply g0 state governmens as well private emplovers. See eg HRORER Ni 93,244
CROTT) reprinted in 1977 US.CCAN, 37T, pas.08,

F63 See statues eited supra note 167,

I6d See statutes oited SUpRi note 162,
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receiving the report of such investigation. the Secretary ... shall make

findings of fact. If he finds that such violation did occur, he shall issue a

decision . . . requiring the party . . . to abate the violation . .. M

The plain language of these statutes indicates that the opportunity
for a public hearing of the whistleblower's complaint is an essential
element of the SOLs investigation. The statutes set forth the fact that the
Secretary is required to conduct an investigation of the whistleblower
complaint. The proceedings involved in conducting that investigation
were left to the discretion of the SOL. except that as a part of the
investigation Congress required that the Secretary allow for the
opportunity of a public hearing of any whistleblower complaint, prior to
making its final determination on the merits of a claim."™
It is also important to note that the whistleblower provisions of the

CAA. SDWA, SWDA. TSCA. WPCA, CERCLA, and ERA specifically
apply to state employees as well as to those in the private sector. State
employee whistleblowers are therefore guaranteed the opportunity for a
public hearing of their complaint before the SOL concludes the
investigation of their complaint.”” Thus, the district courts were
unjustified in attempting to qualify the opportunity for a public hearing
of a whistleblower complainant’s claim on the basis of whether or not the
DOL itself choose to initiate the proceedings. Such a qualification on
the procedure for the investigation of a whistleblower complaint
completely disregards the clearly expressed intent of Congress in
enacting the whistleblower statutes. In addition, it is important to note
that an agency’s decisions about how to structure its investigations are
among the paradigmatic exercises of executive discretion. The fact that
Congress chose to require the SOL to include. as a part of its
investigative process, the opportunity for a public hearing where any
party may present information related to an aileged violation of federal
law does not transform the DOLs investigatory process into the sort of

165, 42U 8.C. § 6971(h) {emphasis added).

166, Seestatutes cited supranote 161

167, Sce MR, REp N0 95.394. reprinted in 1977 US.C.CAN. &t 14065, The Flonda
district court ako ackanowledeed this fact when it stated that “Congress clearly acted within its
constitutional authority in adopting the whisticblower provisions, making them applicable 10 the
states. and authorizing the DOL to investigate violations.” Flonda v United Sues. P33 F Supp.
3d 1280, 1289 (NG, Fla, 20010, appeal docketed. No. 01-12380-HH (11th Cir May 1 200D
fetting Garcia v Sun Antenio Mutro Transi Auth, 469 US. S2R(1985))

168, Scestatutes cited supranote 162

169, Sce Rhode kland v. United Staes, 115 £ Supp. 2d 269. 279 (RR.L 20661 Ohio EPA
v. United States Dep't of Labor, 121 F Supp. 2d 1155, 1168 {S.D. Ohie 20001 Florida, 133 F
Supp. 2d at 1292,
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Article Il proceedings otherwise barred under the doctrine of sovereign
immunity, ™

Each of the district courts cited the Supreme Court’s decision in
Alden in support of jts decision to bar the proposed administrative
proceedings."  However, this reliance on Alden is misplaced for 2
number of reasons. First, Alden dealt with a lawsuit brought by a private
individual against a state.” In contrast, the administrative proceedings at
issue in these district court cases arc described in the whistleblower
statutes as forming a part of an investigation by the SOL. ™ Thercfore,
the ruling in Alden should not bar any such administrative proceedings,
given the fact that the Supreme Court stated in that case that states are
not immune from actions taken by the federal government to enforce
federal law: ™

Furthermore, when deciding that judicial action initiated against 3
state by private individuals must be barred under the doctrine of
sovereign immunity, the Supreme Court stressed the substantial potential
impact of private suits on the stafe freasuries.”” However, in contrast to
suits brought in federal or state courts, the administrative bodies
established by the whistleblower statutes do not possess the inherent
authority to enforce awards of onetary or equitable relief. The relief
awarded at the end of the administrative hearings is enforceable only in
an action filed in federal district court ™ Therefore, the only way in
which the administrative processes at issue in these cases would burden
the public treasury of a state is if the federal government brought suit in
federal court to enforce an award issued in the course of the
administrative processes. Such an action would not, however, be barred
under the doctrine of sovereign immunity, because a state’s sovereign
immunity does not bar a suit by the federal government to enforce a
federal statute.””

P See. eg. United States v Morton Salt Co., 338 S, A31 643 11950 tholding that -~
“pwlher Hnestigative and seeussiony duties are delegated by statute 10 an adminisrative hodh, 1t
tro. sy take steps te inform itself as to whether there is probuble vielation of the law™y,

171 Sce Rbode Bland, 115 | Supp. 2d ar 273-74: Ohie ERAC I F Supp. 2d at 1ies
Florida, 133 F, Supp. 2d at 1284.90,

FI2 0 In fact the Supreme Court specif wally referred 1o the setions barred by the Eieventh
Amendment and SOVERCHER BRMURIEY as " the coorcive process of judicidd wibunaik brought by
private partics. Alden v Maine, SITUS. o6, ?4‘)!29‘?9}{(;&:(»:’1151 InreAwvers 123108 443, 504
(ERKTL

FTR Seestatuies cited SUPE DOt 167,

EL Adden 527 U8 a 78960

95 Id w749,

1760 See TSCA 15 USC. ¥ 262 2edn SPWAL 42 LS 0 MUHHIHE (19945 CAA, i ;
RTO22H )k CERCLA, 5 § 96 b1 ERA jd§8 S8R 14dy oy, :

FT7 Addon 32708 m 757
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A series of decisions of United States courts of appeals have held
that states do not have sovereign immunity from proceedings initiated by
federal agencies.” One of these decisions in particular, Tennessee
Department of Fuman Services v United States Department of
Education. strongly supports the conclusion that an administrative
agency proceeding is fundamentally different from a judicial action.”™ In
that case, the United States Court of Appeals for the Sixth Circuit held
that a proceeding beforc an administrative arbitration panel did not
violate the Eleventh Amendment, even though the State of Tennessee was
a party in the proceeding. because, like the administrative processes at
1ssue in the district court cases, any relief awarded against Tennessee
would be enforceable only in federal court in an action commenced by
the United States.”™ This ruling also found support in the statements by
the United States Court of Appeals for the Third Circuit when it held that
the contention that the Eleventh Amendment has “any possible
application to proceedings before arbitrators . . . [is] hardly supportable
by the text.”"™

The district court in Rhode Island also made two critical mistakes in
formulating its decision that the administrative proceedings before the
ALJ constituted a judicial action initiated against a state without its
consent. The first of these mistakes was its attempt to distinguish the
ALJ proceedings in that case from those involved in Ellis Fischel State
Cancer Hospital v Marshall™ in which the United States Court of
Appeals for the Eighth Circuit found “no eleventh amendment bar to
actions brought by federal administrative agencies pursuant to
complaints of private individuals.”™™" The second involved its conclusion
that the kind of relief that the Secretary is authorized by statute to award,
transformed the proceedings into a “private tort action, not an
administrative enforcement proceeding™™

The Marshall case involved proceedings against a state employer
brought pursuant to Section 210 of the ERA." The proceedings under

P78, See Tenn. Dep't of Muman Servs v United States Dep't of Educ., 979 F2d 1162 {6th
Cir. 1992 Eilis Fischel State Cancer Hosp. v Marshall. 629 E2d 563 (8th Cir. 1980); Marshall v
A&M Consal. Sch. Dist, 605 F2d 186 (3th Cir. [979); Hill . United States. 453 E2d 839 (6th
Cie 19725 United States v 1linois, 454 1.2d 297 (Teh Cir. 1971,

79 979 F2d at 1 166-67,

18, MoariieT

FRE Ded. Dep't of Health & Soc. Servs. v Linited States Dep't of Educ.. 772 F2d 1123,
3R 3d Cin 1985y

182 Rhode Island v United States. 115 E Supp. 24 269, 275-76 ¢D.R.1. 2000,

183, 629 F3d at 867

184, Rhode Isiand, FYAF Supp. 2d at 275.

VS Marshall v A&M Consol. Sch. Dist. 605 E2d 186, 187 £5th Cir. 1979).
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that Act are mmtiated in the exact same manner and require that the
employee play the same role in the investigation as the state emplovee
complainants play in proceedings initiated pursuant to the whistleblower
statutes.” Despite this fact, the Rhode Island district court judge stated .
that, unlike the proceedings at issuc. the proceedings in Marshall were
“initiated™ by the “Secretary of Labor™™ The district court was simply !
mistaken in believing that it could legitimately distinguish the |
proceedings initiated under the environmental whistleblower statutes |
from those under the ERA. :
The Rhode Island district court was equally mistaken to justify its
conclusion that the ageney proceedings constituted judicial action against
a state by reasoning that the kind of relief authorized by the statutes made
the agency proceedings more akin to a private tort action. Itis clear from
the Sixth Circuit’s decision in Tennessee Department of Human Services
that Congress can fashion an enforcement proceeding to provide the kind
of relief contemplated without turning the proceeding into a private cause
of action.” In that case, the court determined that Fleventh Amendment
immunity does not come into play merely because the remedy afforded
under the statute also provides some benefits to a private individual. ™
Furthermore, in Employees of the Department of Public Health and
Welfare v Department of Public Health and Welfare, the Supreme Court
held that sovereign immunity of states from suits by employees under the
Fair Labor Standards Aet (FLSA) would not render meaningless the state
employee protection coverage of that Act because the SOL still had the
authority to bring suit for “unpaid minimum wages or unpaid overtime
compensation under the FLSA.” and thereby pass the relief through to
the aggrieved individual.™ The United States Court of Appeals for the
Fifth Circuit also has ruled that requiring an employer to pay back wages
is “simply a part of a reasonable and cffective means which Congress . ..
found . . . necessary to adopt to bring about general compliance” with the
FLSA.™ In the case of the whistleblower provisions of the seven

T8O, See ERAL 42 US.C. § 5851by ¢1994). The proceedings desenibed in this statute ar
identical to those mentioned in the whistleblower provisions of the six environmental statutes. In
fuct. the structure of the emplovee protections in the whistleblower provisions of the 'RA wore
largely based on those found in the WPCAL See WPCAL 33 US.C. § 1367 b (1994,

187, Rhode Isfand. 113 F Supp. 2d at 276,

1R8. 979 F2d TEI62, 16T t6th Cir. 1992,

189, I tciting Emplovees of the Dep't of Pub. Health and Welfare of Mo, v Bep’y of Pub,
Health & Welfare of Mo, 311 18,279, 2835.86 (19731

A900 411 US at 286, The Rhode Island court conceded this point in its diseussion of the
applicabiiity of Sovercign Immunity to the administrative hearings at sy in that case,  Soo
Rhode Istand, 115 F Supp, 2d a1 273,

191 Wirtz v Jones. 344 F2d 901, 904-05 (5th Cir. 19651,
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environmental protection statutes, it is clear that the protections provided
to employees therein are meant to ultimately benefit the members of the
public.”  Undoubtedly. Congress intentionally chose the remedies it
incorporated into these Acts because they are best suited to bring about
general compliance with the six environmental protection laws and the
ERA. Thus. it is mistaken. given the ruling in Emplovees of the
Department of Public Health, to conclude that Congress decision to
include the kind of remedies necessary to bring about general
compliance with the environmental statutes transforms the whistieblower
protection proceedings provided for in those statutes into private causes
of action.

The district courts also erred in ruling that, because the DOLs
investigation of the alleged violations were initiated in response to the
complaints of the employees themselves, these investigations are
considered private causes of action. The Supreme Court in Vermont
Agency of Natural Resources v United States ex rel. Stevens concluded
that a private individual could bring suit against a state in federal court
under the False Claims Act.™ Given this ruling, it is clear that the mere
fact that a private individual initiates a claim against a state under federal
law does not bar that claim under the Eleventh Amendment. Under the
seven environmental laws. employees do not file any claim in federal
court, and it is the DOL. a federal agency, that initiates an investigation
of a state’s possible violation of federal law in response to a private
complaint. ™

The district courts of both Ohie and Florida were also mistaken in
concluding that Congress had not, pursuant to its enforcement powers
under Section 5 of the Fourteenth Amendment, validly abrogated state
sovereign immunity by adopting the whistleblower provisions of the six
environmental statutes. Recently, the United States Supreme Court
issued a clear pronouncement upon the requirements for validating
federal statutes that subject states to suits by individuals in Kimel v

92 The ultimae beneficiaries of the relic! sought in all three of the district court cases
were the members of the public who relv on the integrity of the work of the stute agencies in
quostion 1o ensure the health and well being of the environment and of the public at large.
Morcover, the fact that these faws were passed o “encourage” employees fo report violations and
0 profct thelr reporting activiny makes the remedies Copgress chose o include in the Acts well
tatlored 1o the discriminmony practices the Acts seck to curtail. See English v Gen. Eke. Co.,
496 15 72 83 (19901 see afso Rose v Sec’y of Dep't of Labor. 800 F2d 563, 365 ¢6th Cir.
iuNe) tEdwards. 1, concurring).

193 329 U8, 763, 78RR (2000): see 3] US.C. 8 3729-3733 11994,

194 See SDWA. 42 US.C. $300095) (1994% CAA. id § 7622 ERA, id § 3851
CERCLAL id $9610: TSCAL 15 US.C. § 2622 £1994); SWDA, 4] US.C, § 6971 WPCA, 33
US.Co8 1367 (1994,
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Florida Board of Regents.™ In that case. the Court ruled that for a state -
sovereign immunity to be validly abrogated Congress must have: :
(1) unequivocally expressed its intent to abrogate state sovereign
immunity and (2) acted pursuant to a valid grant of constitutional -
authority.™ Each of these requirements is met in the case of the
whistleblower statutes,

First, Congress unequivocally expressed its intent to abrogate state
sovereign immunity with respect to the environmental laws at issue here.
In determining the congressional intent. the Court looks to “the plamn
language of the provisions.” which need not be found in a single specific
section of the law in question.” In addition. the Supreme Court has held
that the various subsections from wlich the plain language is taken need
not have been passed at the same time. ™ The seven federal environ-
mental laws and their attendant whistleblower protection and employee
antidiscrimination provisions that are at issue here were originally passed
over the course of cight years, beginning with the WPCA of 1972 -
They are generally modeled after one another and share a set of DOL
administrative regulations.™

Some, if not all, of the federal environmental statutes demonstrate
the requisite unequivocal intent on the part of Congress to bind the states,
The first environmental whistleblower protection and antidiscrimination
law, the “employee protection” provisions of the WPCA, upon which all

others are modeled.’™ states:

No person shall fire. or in any other way discriminate against. or cause to
be fired or discriminated against. any emplovee or any authorized
representative of employees by reason of the fact that such employec or
representative has filed, instituted, or caused to be filed or instituted any
proceeding under this chapter. or has testified or is about to testify in any
proceeding resulting from the administration or enforcement of the
provisions of this chapter.™

Congress sought to protect emplovees from discrimination based upon
their “filing” “instituting." “causing fo be filed or instituted” or

P98 R28U 8. 62 73 {2000,

F96. See

19T I at T4 see, e g Seminoke Tribe of Fla. v Florda. 51718, 44, 86.57 ( j9ya,,

P9, See Pennsyivania v Lnion Gas Co.49E LS 1L T 10 ¢ 1oxyy.

99 5DWAL 42 LIS, $HO-9GE CAAL id $ 7622 ERA. id I8SE CERCLA, id
§9010: TSCA 15 USC § 2622 SWDA. 42 USC 3697 WPCA 3L SO 5 1267

MM See 29 CFR, $3EE 24 (20001 see afso STEMHEN M. KOHN, THE WHINTLLBLOWER
LinGaniov Haxorook 4 (1991 {collecting crations,

QM. See e, LR RER No, 98-204 ¢ YT reprinted in 1977 USCCAN 7T, 1464
05,

22 OWPCAI3USC § 136Tai temphasis added),
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“testifying in” any proceeding under the WPCA by any “person”
“Person’ is plainly defined elsewhere in the Aet so as to include a
“State™  “[tlhe term ‘person’ means an individual, corporation,
partnership. association, State, municipality, commission, or political
subdivision of a State. or any interstate body.™"

As far back as 1972, when the WPCA was passed, Congresss plain
language has made it unlawful for a “person.” the definition of which
clearly includes states. to discriminate against employees for their speech
related to proceedings under the WPCA.™ This makes it difficult to
argue, as Florida does. that Congress did not make its intention clear to
hold states accountable for discriminating against employees.™

Congress’s carefully erafted scheme is made even more apparent by
consulting another section of the WPCA that concemns the filing of
“citizen suits”™™ In that provision. Congress carefully crafted the
language to preclude suits against the states.’” This is very telling, in that
it indicates that Congress clearly knew how to avoid infringing upon state
sovereign immunity, and did so in § 1365(a)(1) by expressly stating that
citizen suits are available except where they would be prohibited by the
Eleventh Amendment. No such language Is contained in the
whistieblower protcction provisions.

As the Supreme Court has repeatedly recognized, Congress’s use of
terms within different parts of a statute, or in related statutes, is highly
relevant to show that where Congress intended to accomplish a goal, it
“knew how to do so.™ This maxim has been broadly used by the
Supreme Court, including in cases involving the very environmental laws
at issue in the district court cases.”” Congress clearly intended to
abrogate state immunity in the “employee protection™ provisions of the
WPCA. and did so by including states within the definition of “person”
in that section.” As a result. Congress’s own plain language demon-

203 Jd§ 13625y femphasis added).

M Secid § 1367

M Florda v United States. 133 F Supp. 2d 1280, 1290-91 {ND Fla. 2001, appeal
docketed No. 12386-HH (P Hh Cir May 1, 2001

26, Sec33LS.C 31365

207, Seesd § E36SaK ) (providing for suits 1o be filed T{]) against any person {including
tivthe United Smtes. and (i) any other governmental instrumenmlity or agency 10 the exient
permitted by the cleventh amgndment o the Constitution )3

208 See. g Menominee Tribe of adians v United States, 391 US. 484, 416 0.7 ¢11968)
{Stewart. 1. dissenting ),

209, See. eg. Meghrig v KFC Yestern, Inc. 516 LS. 479, 484-85 (19963 (comparing
refief avaitable under RURA and CFRCLA to demonsirate that Congress “knows how o provide
for cleanup costs),

2 A3LSC § 3aSuaHl
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strates that under all relevant criteria used by the Supreme Court,
Congress intended to abrogate the states’ sovereign immunity under the
WPCAs “employee protection” and anti-discrimination provisions,
Likewise. the whisticblower protection provisions in the other
environmental statutes. which are based upon the same framework as the
WPCA, " were passed by Congress with the intent of abrogating the
states’ sovereign immunity.””

The second requirement for state sovereign immunity to be
abrogated by the whisticblower statutes involves whether Congress acted
pursuant to a “valid exercise of power”” under Section 3 of the Fourteenth-
Amendment.” The Eleventh Amendment. and the principle of a state.
sovereign immunity which it embodies, are necessarily fimited by the.
enforcement provisions of Section 5 of the Fourteenth Amendment.” In:
Kimel, the Court ruled: '

Congress’ Section 5 power is not confined to the enactment of legislation
that merely parrots the precise wording of the Fourteenth Amendment.
Rather, Congress’ power to enforce the Amendment includes the authority
both to remedy and to deter violation of rights guaranteed thereunder by
prohibiting a somewhat broader swath of conduct. including that which 5
not itself forbidden by the Amendment’ text.””

The very essence of the Supreme Court’s test for congressional
authority is whether Congress’s legislation 1s an “appropriate remedy” of
whether it is “merely an attempt to substantively redefine the States’ legal
obligations with respect to ... diserimination™" Most recently, the
Court struck down provisions of the American Disabilities Act that
attempted to abrogate state immunity and allow discrimination suits by
disabled state employees.”” The whistleblower statutes. however, protect
public employee speech,’” Congress in no way attempted to “redefine”

1 See o HROReR Noo w2 (19T reprinted in 1977 US.CCAN 07T, (BN
{35,
I Secid
3. SeeKimel v Fla. Bd of Regents, 328 US. 62, RO-82 (20003,
4. Sce Fitzpatriek v Bitzer, 427 US. A5 456119761,
2180 Kimel 328 US, s KT ieiting City of Boerne v Flores, 527 US. 507, 8184 {997
216, K at 8K,
317 See B, of Trustees of Univ of Alao v Garrett, 331 LS. 356 42001,

; VIR See e Kimel 322 US. at®9, Significanthy. in Eastorn Ohio Regional Waswe Warer
Authority v Chanat, 236 E3d 687 (6th Cie 20011 the court ftield that discrimination against
emvironmental whistieblowers impacted speech clearly proweted under the Finst Amendment.
Conseguently, i would be iliogical 0 comstitutionally permit state emplovees to seek refiet i
fedoral court under 42 US.C. § 1983, while stmuliancously holding that these same employoes
were barred from filing foss costly administrative procecdings wihich wonid address the same
aficged nsconduct,
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the states” legal obligation with respect to public employee speech-based
discrimination.”” Rather, Congress carefully crafted the environmental
laws $o that the whistleblower provisions would protect rights guaranteed
under the First Amendment and would remedy states’ abridgment of
those rights with respeet to their employees.”™ Furthermore. the case Law
governing public employee speech is well-settied.” and Congress’s
enactments under the federal environmental laws do nothing to create
state liability where it would not otherwise exist under the Constitution.”

The Supreme Court has long established that the rights guaranteed
by the First Amendment are applicable as against the States by the First
Amendments “incorporation” into the Fourteenth™' That is. the
" fundamental concept of liberty embodied in the [Fourteenth] Amendment
embraces the liberties guaranteed by the First Amendment™™ The Court
has reaffirmed that Congress has the authority under Section § to
“enforee” the rights protected by the Fourteenth Amendment”™ In the
federal environmental laws, Congress has attempted to do just that, to
enforce the rights of public employees. protected by the First Amendment,
made applieable to the States by the Fourteenth Amendment.

Finally. the definition of “proteeted activity” contained in the seven
environmental whistleblower protection provisions does not IMpose upon
the states a standard of conduct that exceeds that which they must adhere
to under the Constitution.™ Congress did not create a mechanism for

2. Seeceg. Chanat, 246 F3d ar 613,

220 See Pickering v Bd. of Fdue. of Township High Sch. Dist. 205, 391 118, 563, 56%
{1968,

S0 See il United States v Nat'l Treasury Emplovees Union, 313 LS. 454 (1995);
Sanjour v EPAL 56 F3d 83 (D0, Cin 1995y ¢ gramting nationwide injunctive relief on behalf of
federal smplovee whistleblowers).

2220 See e, Charvat, 246 E3d at 613.16: Florida v United States. 133 F Supp. 2d 1288,
1291 OND. Fla. 2001) teiting Pickering, 391 US. 563),

2230 Fgl Canvwelly Connecticut. 316 1S, 398 3034 [9463

214, K accord Pennckamp v Florida, 328 115, 331, 135 {1946) (exumining statements ut
st to determine i they are of a charscter which “the pancipkes of the Fiest Amendment. as
adopted by the Due Process Chiuse of the Fourteenth Amendment, protect”h

215 Kimel v Fla Bd of Regonts. S28 108, 62, R1-82 {2000 (eiting Citv of Boerne v
Flores. 321 LIS, 807, S8 11wy,

=26, For an avalvsis of the scope of protected setiviey under the whistieblower laws, see
KeniNy supra note 1wt 249-39, Cleariy. the prohibitive langmage of the satutes substantiully
reaches emplovees” speech or expression. or attempted speech or expression, o uncover
violations of the faw. which &re actions that line been held 10 be protected speech in the Sixth
it See. e.g. Chappel v Montgomery County Fire Prot. Dist. No. 1. 131 F3d 564, 573 ¢6th
Cir. 1997) (holding that public interest is near its zenith when ensuring that public organizations
are being operated in accordance with the fawi The court in Chappel noted that the kev to
recognizing protected speech by public employees is the “distinclion between matters of public
concern and matters of personal interest” 4 at 375, Furthermore. i s clear that public
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employees to vent their frustrations about minor or random personal
matters. The enforcement of environmental and nuclear statutes Y
matter of public concern. Accordingly, the statutes create an adm Inistrativg
mechanism protecting public employee speech.””  Given the broad
constitutional protection afforded to public employees’ free speech rights
on matters of public concern, it can hardly be said that Congress hag
created anything but a proper remedial scheme that protects free speech
rights of public employees concerning potential violations of federa
environmental and nuclear laws. It is therefore clear that, in enacting the
whistleblower provisions of the CAA, WPC A, SDWA, SWDA. TSCA,
CERCLA. and ERA, Congress acted squarely within its Section §
authority by creating a prophylactic scheme designed to protect
employees” First Amendment rights on a matter of public concern and g
deter otherwise unconstitutional conduct on the part of employers.

V. SOLUTIONS TO PROBLEMS RAISED BY THE ELEVENTH AMENDMENT
AND STATE SOVEREIGN IMMUNITY

If the district court rulings in Florida. Rhode Isfand. and Ohjo are
upheld in later decisions by federal courts. state employees may well face
severe problems in obtaining any relief from discrimination based on
their whistleblowing activities. There are several avenues, however. by
which the whistlchlower may try to avoid these difficulties. '

First. an employee can request that the Assistant Secretary for,
OSHA join in the litigation. and effectively pre-empt an Eleventh
Amendment attack.™ If the Secretary fails to join the action. the
employee could file a writ of mandamus™ to compel the DOL to join in
the prosecution of the proceedings.  Proceedings secking a writ of
mandamus were initiated in response to the Ohio court’s decision in Ohio
Environmental Protection Agency v United States Department of .
Labor™ However, the case was dismissed without prejudice, in order to
provide the Assistant Sccretary for OSHA with enough time to determine

emplovees have a constitutional right 1o be free from retaliation on sccount of their specch on
matters of public concern. See Rankin v, MePherson, 483 L5378, 388 (1987,

23T See 8 Reb Ny, v2-i14, 83 U9TLL reprinted in 1972 US.C.CAN, 3668 AT In
discussing the emplovee protection provision of the WPCA the Senate Conforence Report swted
that “[uinder this scetion emplonees and union officials could help assure that einplovers do net
contribute 1o the degradation of our envitonment.” See alse 120 Cong. Ree. 27, at 36,359 (1974)
(discussing enforcoment of the SEWA ).

228, See 29 CER.$ 2870011120003

229, I § 2480k ERAL 42§ SKSHD (1994 CAA. id § 7622 SDWA I § 005 91ix 5y,

230, 2L F Supp. 2d 1155, 1162 (S.D. Ohio 2000}
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whether to intervene in the case.”™ The Assistant Secretary ultimately
chose to intervene in Jaykos administrative proceedings, which under-
mined Ohios attempt to have the case dismissed on Eleventh
Amendment grounds, ™ Afier the Assistant Secretary intervened. Ohio
chose to abandon its appeals of the DOL determinations and elected to
settle Jayko’ claims. The case was favorably settled.”

Jayko sought a writ of mandamus to compel the Assistant Secretary
for OSHA to intervene. The basis for his action was that the SOL is
under a nondiscretionary duty to investigate and rule on whistleblower
complaints initiated under the seven environmental statutes.’™
Furthermore. the statutes state that the Secretary’s investigation must
“provide an opportunity for a public hearing at the request of any party to
such review to enable the parties to present information relating to such
alleged violation.™™ Thus. in order for the Secretary to comply with her
nondiscretionary duty to conclude an investigation of a whistleblower
complaint (including the complaints of state employees), the parties to
the complaint must be afforded the opportunity for a public hearing,

In order to implement the whistleblower laws, the SOL created
regulations that assign various responsibilities under the laws to various
components within the DOL.™ The Secretary mandated that OSHA
conduct a preliminary investigation into allegations that the seven acts
were violated.” OSHAY investigatory findings would constitute a final
order of the SOL.. unless any party to that proceeding requested an on-
the-record hearing.™
The authority to conduct the hearing was vested in the DOL Office of
Administrative Law Judges (OALJ)."” The ALJ's were also authorized to
render a “Recommended Decision and Order” based on the hearing.™
The regulations providing for a hearing before the OALJ also state that
the Assistant Secretary for OSHA may at his or her discretion,

23 Sec generafly Record, Javko v Alexss Herman, et af, CA. No. 1:000V02932
(RER TN

B

233 Jmvko v Ohio EPAL 99-CAA-S at 8 (Dep't of Labor Oct 2 2000 trecommended
ducision and order and prdim. order. AL L) available at hip: wwswealidolgov public arb:
doosn G 009 caapdf.

234 Seestatutes cied supra note 162,

235 A2 LSO $6971h (1994). The other whistieblower statutes cach contain similar
provisions stipulating that the parties must be afforded the opportunity for a public hearing prior
tor the comlusion of the SOLS investigation. See statutes cited supra note 162,

2360 Sec 29 CER.F 24420000,

2370 M MLLS

238§ 2adKzy

1390 o 24,

200 247
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“participate as a party or participate as an amicus curize. . . in the
proceedings”™  The Ellis Fishel court stated that OALJ proceedings
related to a whistieblower complaint filed under the ERA were not barred
by Sovcreign Immunity.™ It is important to note that these regulations,
which provide for a hearing before the OALL were established before the
ruling in Ellis Fishel had come into question.”  However, the trend
amongst the district courts has been to require that the Assistant
Secretary for OSHA take over the prosecution of any OALJ hcarings
against a state.”™ i
Given the fact that the SOL is under a nondiscretionary duty to
investigate whistleblower complaints under the seven statutes and
determine whether a violation occurred. the regulations regarding public
hearings must be read to require that the Assistant Secretary participate
as a party to the OALJ hearings of a state employee’s complaint,™
Unless the Assistant Secretary for OSHA participates as a party in the
OALJ proceedings, the rulings of the three district courts would bar state
employees from being afforded the opportunity for a public hearing,
However, until the parties are afforded the opportunity for a public
hearing of the complaint, the DOL cannot terminate jts investigation and
issue a final order in accordance with the whistlcblower statutes, ™ Given
the decisions of the Florida, Rhode Island, and Ohijo courts, the failyie of
the Assistant Secretary for OSHA to participate in OALJ proceedings
eoncerning a state employee’s whistleblower complaint undermines the
Secretary’s authority to issue a final order. Thus. the only way to square
the regulations regarding the DOL hearings before the QALY with the
SOLs nondiscretionary duty to provide for the opportunity for a public
hearing of a whistleblower complaint is to requirc that the Assistant
Secretary for OSHA participate in the CALJ hearings as a party in the
case of any state employee whistleblower claims. '
State  employee  whistlcblowers may aiso avoid Fleventh
Amendment problems by naming the individual wrongdoers  and

23 K § 2460000,

242, See Ellis Fischel State Cancer Hosp. v Marshall. 629 F.2d 563, 567 (8th €'ir, 1980),

<43 See, ep. Florda v LS. 133 F Supp. 2d 1280, 1288 (N.I). Fla. 2001 {disagreeing
with the holding of the docision in Fiis Fisholy

A4 The courts in Muckral v Secretary of Labor. 923 £.2d 1150, 1153 5tk Cir 1991,
Caroling Power & Lisht Co. v Department of Labor, 43 F3d $12, 914 t4th Cir. 1995). and
Befiveau v United States Department of Labor, 170 F3d 83, %6 (ist Cir. 1999}, af] determined
that the Secretary must, unless a settferment is reached. fullv investigate 3 whistleblower claim and
arrive at a final order

245 Seeid

246, See watutes cited supra note 162,

247 29CER. § 24.6-7 ¢2000),
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managers in their complaint. The district court in Florida specifically
noted that Dr. Shatey's complaint could “go forward to the extent it seeks
prospective relief . . . against the individual respondents in their official
capacities. or to the extent it secks reiief against the individual
respondents in their individual capacities”™™ In Ohio, Jayko filed a
motion to amend his complaint to make individual wrongdoers and the
state decision makers individual parties to the proceeding after the State
of Ohio had obtained its injunetion against Jayko’s proceeding directly
against the state. That motion was never ruled upon, as the case was
settled.”™

In the event that a state employee finds that the DOLY investigation
and adjudication of their claim is barred under the Eleventh Amendment
or the defense of State Sovereign Immunity. the employee may stiil
pursue other avenues of relief. The Florida court explicitly recognized
the fact that a state employee’s claims of speech based discrimination
may go forward if they seek prospective relief from the individuals
responsible for the discrimination in their official or individual
capacities.” Fmployees of state and local governments are protected
under Section | of the Civil Rights Act of 1871, This law prohibits the
violation of eonstitutional rights under “color of law™" In the case of
discrimination against state employee whistleblowers, the Florida district
court made it clear that such action “often, perhaps almost always.
violates not only the whistieblower provisions but also the First
Amendment.”" Actions under 42 U.S.C. § 1983 provide for a tort-styled
remedy for wrongfully discharged whistieblowers, allowing a person to

248, Florda v United States. 133 F Supp. 2d 1280, 1391 NI Fla. 2001y appeal
docketed, No. 12380-HH (7 1th Cir. May 1, 20010,

248 See Ma, o Amend Compl, Javko v Ohio Frvil, Prot. Agency 99-CAA-S {Deplt of
Labor Oet. 2, 2003 {on Tile with author).

250, Florids, 133 F Supp. 2d a0 1291

25E 42 US.C 8 1983 (1994 see afso id § 1986 ¢a person is liable under the Chal Rights
Act {CRA) for fatling to “assit7 or “protect” vietims of § 198RS violationsy,  Cowts have
sustained public emplovee actions under the CRA of §1871. See E. Ohio Reg't Waste Water Auth,
%. Charvat, 246 F.3d 607 (6th Cir, 2001),

2820 42 UK. ¢ 983 specifically provides that “[ejvery person who. under color of any
stante .. subjects. or causes 10 be subjected, any citizven ... 10 the deprivation of anv righs,
privileges, or immurities secured by the Constitution and taws, shail be liable to the party injured
i an achion at law, suit | equity. or other proper proceeding for redress ...

253, Flonda, 133 F Supp. 2d at 1291 (citing Pickeriag v Bd. of Educ. 391 US 563
{1968
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be “compensated fairly for injuries caused by the violation of his legaj
rights,™
State government employees alleging discrimination in Tetaliation
for protected speech under § 1983 are entitled 1o a jury trial™ the fuif
array of tort damages ™ and attorney fees.” They are also entitled ¢4
mjunctive reljef including the same broad preenforcement injunctive
relief available to federa employees.™ An action under the statue allows
an aggrieved employee to seek alj njunctive relief necessary to prevent
the violation of Firgt Amendment rights, including the right to blow the
whistle on his or her state employer ™

Actions under § 1983 for retaliatory discharge are adjudicated under
the principles set forth in Pickering and its progeny.™” The definition of

adverse action applicable for § 1983 actions is quite broad Retaliation
claims may be cognizable under the First Amendment even when the
conduct does “not deprive a claimant of ‘liberty or property interesrs >
Furthermore, as the Florida district court noted, state iImmunity under the
Eleventh Amendment and the doctrine of Sovereign Immunity does not
“foreclose an action against a state off; icial, in his or her off icial capacity,
seeking solely prospective relief™  Under Ex parte Young, 3 federal
court has jurisdiction OVer a suit against a state official to enjoin official:
actions violating federaj law, even if the state itself may be immune from,

|

234 Heckv H umphrey, 512 08 477, 83 11994 see ako Carey v Piphus, 435 LS. 247,
25758 (197K, fdiscussing the applicabilite of common law ton rules of damages in 3§ 1933
Casesk KOHN, supra o 1. at 1439, _

235, See Citv of Monterey v Pl Monte Dunes. $26 LS. 687, 7071 (1999 (Seatia. 1,
Conturring). Iny concurring opinion. histice Scaliy surnmarized the respective role ol udge andi
jurv in § 1983 retaliatory discharge cases: “fijn cases alleging reusdiatory discharge of a public;
cmplovee in violation of the First Amendment, Judges determine whether the speoch that
motivated the termimation SAS constitutionally protected speech. while jurics find whether thej
discharge was caused by that speech ™ Monterev, 526 1S, w 73 !

256, Carey, 435 S, a1 257,59 ;

BT 42180 §lurg, ;

258 Soe Am. Postal Workers Lnion v United States Postal Serv, 39A | Supp. 403, 4610 !il!
Conn. 1984 Fujtwara v Clark, HIF2 357, 361 t9th Cie 1943 i

239 See Harman v City of NY. 140 E3d 11122 0.5 (24 Cin T99R): Castle + Colonial]
Sch. Dist, 933 1 Supp. 458, 460.61 (£ ) Pa. 19961 Will v Mich Dep't of Stae Police. 49 s
SETE a0 1989y B, of County Conm'rs - Brown, 520 13, 397, HI3-0d (199 Ty fstating that a
municipality may be liable &f “Policy” or “custom” caused plainniff'y mjurvy,

260, Enited Stares v Nar' Tecasury Emplovees Union, SIUS. 454 480 (19933,

261, Sanjour EPAL 36 F3d &5 9394 (C. i, 1993 (en baney,

262. " Bd of County: C omm . 520U, at 402-15.

263, Wagner v Tex, A&M Unin, 930 Supp. 1297, 1314 (5.0 Tex, Jug6),

64 fd
265 Florida v United States, 1311 Supp. 2d 1280, 1284 OB Fla 2004 gccord Fx p;m%
Young, 209 105, 123 136 3% ¢ 9085,
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suit™™  State officials can be sued for prospective injunctive relief,
despite the Eleventh Amendment bar to suits agamnst the state itself, in
order to “vindicate” the federal interest in ending “‘continuing
violation{s] of federal law™"

Another possible solution to this problem lies at the state level
Many states have implemented statutory protections for public-employee
whistleblowers.™  Some state laws have explcitly waived sovereign
immunity and allow whistleblowers to sue the state or municipal entities
for which they worked directly, without having to litigate Eleventh
Amendment or sovereign immunity issues.

VI, ConCLUSION

When Congress enacted the environmental whistleblower protection
provisions it clearly understood the integral role statc EPAs played in the
overall mussion of protecting America’s environment. In order to ensure
that the employees of state agencies could freely blow the whistle on
violations of federal faw by the states, Congress carefully crafted statutes
to empower the SOL to conduct a timely and thorough investigation of
state employee whistleblower complaints, thus ensuring proper enforce-
ment of the environmental protection laws. Employees who fuifill the
congressional mandate to protect the environment by blowing the whistle
on their employers® failure to comply with federal environmental laws are

266, See Quern v Jordan, 440 US. 332, 337« 1979y

267, Green v, Mansour, 474 1.5, 64, 6% (1985),

“68. See. g ALASRA STAT § 39.90.100 (Michic 20001 Car Gov't Cope § 126,53
(West 1997 CoLo, Rev Star § 24-30.5-103 (19973 Conn. GEN. STAT. ANy, § 3-51m (West
9973 DO Cong AN, § 1-616.12 119991 Ga. Cope ANND § 43414 120003 Haw Rev STar
ANNC§ 3TR61 (Michie 1999% 820 L. Convp STar AN 130 116 (19993 Ixp CODE Asx, ¥ 22-
B3R (Michie 19971 Kan, STAT A § TA-2973 (19971 La, REV STAT ANN. § 46044903
(West 1999 M, REV STar Ay, i 26, § B3 (West T9RBE Mb. Cont ANn. SI8TE PERS. &
PENS, § 5301 (19971 Mass. ANN. Laws Cip. 149, § 185 (Law, Co-op. 1999y MicH. Conp Laws
$I5362 (20001 NH. Rev STar Ana, §ATEEZ (19990 NML S147 ANN. § 50-9.25 Michie
FOT8) NY. Lam Law 3740 McKinney 19881 N.C. GeEN, STAT S 95240 (26001 Omio Brv
COBE ANN § 11352 tWest 20017 43 Pa. ST AN § A3 2001k R GEN. L aws § 28-560.4
(20081 S.C Copt AN, § 827230 (Law Co-0op. 19973 Tex, Gov't Cone ANN. § 554,10
(vernon 2801 5 Tens, Cope ANy § 30-6-108 (20001 10 VL Cone ANN. § 123 (1988 Wisi
REv Cang ANN, § 4241040 (Wit 20005 W Y ConEANN §60-1-3 (Michie 20801 STEVEN
MLKOUN, CONCEPTS AND PROCEDERES IN WHISTLEBLOWER Law 2177 (2001 {providing a sute-
by-state analvsis of whistieblower protections),

The distriet court afso found that despite the fact that it was the OBPA. and not Iavko, that
requested the AL hearings in response to the findings of the Assistant Secretary for QSHA, such
action did not constitute a waiver of the states sovercign immupity.  Because the Assistant
Secretarys order would have become final and binding upon the OEPA had the state failed to ik
ait appeal. the court ruled that the GEPAY actions fell short of the sont of voluntary action that is
necessary on behalf of a state 1o constitute 3 waner of its HTHRNIEY,
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protected from employment discrimination through their ability to sue
for a writ of mandamus to force the SOL to comply with its
nondiscretionary duty to protect them.

In Marshall, the Eighth Circuit correctly decided that Sovereign
Immunity could not bar agency proceedings related to the mnvestigation
of state emplovee whistieblower claims. Consequently the decisions of
the three district courts discussed herein have misconstrued the starutes
and congressional intent in ruling that all administrative hearings related
to the investigation of state employee whistleblower claims are barred
under the doctrine of Sovereign Immunity, The Rhode Island court’s
decision effectively stripped the employees of RIDEM of the protection
afforded them by Congress for fulfilling their congressionally mandated
duty to report noncompliance with federal environmental laws. Further.
the court gave them no relief from the injuries caused by RIDEM%
retaliation against them for blowing the whistle. In Ohio, similarly
abhorrent results were narrowly avoided when, within days of the case
being thrown out. the Assistant Secretary for OSHA chose to intervene in
the DOL. administrative proceedings related to Jaykos claims,

Itis evident that the manner in which the district courts have applied
the doctrine of Sovereign Immunity cannot be reconciled with a strict
reading of the whistleblower statutes. Although state whistleblower
complainants may mitigate the damage done to their statutory protections
by these decisions. by initiating suits under Section 1983, using the
doctrine of Ex parte Young, naming individual agency officials as
defendants. and secking writs of mandamus to allow for ALJ hearings.
the inexpensive and expeditious procedures set forth by the SOIL to
protect State employee whistleblowers have been clearly undermined by
the rulings of the district courts.



